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International High-Technology Joint
Ventures: An Antitrust and

Antidumping Analysis

by
Ivan K. Fongt

John Kent Walker*

INTRODUCTION

International high-technology joint ventures have become a popular
topic of conversation in international business and trade circles. Foreign
companies have entered into what have been called "strategic partnerships,"
"R&D consortia," "exchange agreements," and "second sourcing arrange-
ments" with high-technology firms in the United States. Although cross-na-
tional commercial cooperation is hardly unusual, the innovative new forms
assumed by these high-technology firms have raised significant concerns
within the international trade community and have prompted some Ameri-
can business and political leaders to sound both economic and national secur-
ity warnings.

Recent examples of such joint ventures include a design and technology
sharing arrangement for computer development between AT&T and Olivetti;
collaboration over semiconductor production between LSI Logic and
Kawasaki; a joint manufacturing operation in Japan combining Motorola's
microprocessor technology and Toshiba's memory chip expertise; joint auto-
mobile production between General Motors and Toyota; and joint biotech-
nology research and development agreements between Alza and Ceiba-
Geigy.1 Moreover, similar cooperative efforts appear to be proliferating. 2

t Law clerk, Judge Abner J. Mikva, U.S. Court of Appeals for the D.C. Circuit; B.C.L.
Oxford University, 1988; J.D. Stanford Law School, 1987.

$ Associate, Howard, Rice, Nemerovski, Canady, Robertson & Falk, San Francisco, Cal-
ifornia; J.D. Stanford Law School, 1987.

The authors wish to thank Gillian Hadfield and Jonathan Massey for their helpful com-
ments. All errors remain ours.

1. Interview with Sheridan Tatsuno, Senior Industry Analyst, Dataquest, in Stanford,
Cal. (Oct. 2, 1986). For other examples, see Nippon Telegraph & Telephone, Data General An-
nounce Groundbreaking Joint R&D Venture, 4 Int'l Trade Rep. (BNA) 1245 (Oct. 14, 1987);
Advanced Micro, Sony Joint Chips Venture Set, 3 Int'l Trade Rep. (BNA) 239 (Feb. 19, 1986).

2. See generally D. Davis, Strategic Technological Alliances (1986) (unpublished manu-
script); INTERNATIONAL COLLABORATIVE VENTURES IN U.S. MANUFACTURING (D. Mowery
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58 INTERNATIONAL TAX & BUSINESS LAWYER [Vol. 7:57

Perhaps the most controversial of these initiatives was the October 1986
proposal by Fujitsu, Japan's largest maker of telecommunications equipment,
to purchase eighty percent of U.S.-based Fairchild Semiconductor from
Schlumberger, a French firm.3 The proposed arrangement, blending aspects
of a joint venture and a straight merger, ruffled the feathers of the technology
community.

Objections to the proposal came from both Washington and Silicon Val-
ley. The Defense Department noted that Fairchild is one of only two U.S.
producers of militarily vital semiconductors.4 Silicon Valley executives and
industry analysts cautioned that this collaboration-cum-acquisition, in light
of the continued weakness of the dollar vis-a-vis other currencies, marked the
beginning of a string of foreign purchases of small, undercapitalized high-

ed. 1988) (discussing greater reliance on international collaborative ventures resulting from in-
creased technological pluralism in the world economy); S. TATSUNO, THE TECHNOPOLIS STRAT-
EGY 259 (1986) (graph indicating rise in U.S.-Japan semiconductor joint ventures); Rosenberg &
Steinmueller, Why Are Americans Such Poor Imitators?, 78 AM. ECON. REV. 229, 233 (1988)
(noting rise of international joint ventures in the integrated circuit industry); cf Olivetti Chief
Stresses Software and Services in World Market Push, Wall St. J., Apr. 7, 1987, at 1, col. 1
(describing increased globalization of business); Silicon Valley Attracts Asia's Chip Producers, San
Francisco Chron., Jan. 5, 1987, at 19, col. 2. The chairman of Union Carbide Corp. has
remarked:

An important trend in the changed world environment [since the 1950s and
1960s] is the formation of partnerships and new concepts in partnerships that can
share marketing, research, and production across national borders. This is the
wave of the future.

... [These] new alliances... transcend the way multinationals operate in an
integrated worldwide marketplace. Such alliances are going to be necessary in a
world economy that's increasingly interdependent ....

Such alliances combine strengths, since each partner has unique contributions
to make-whether research capability, technical strengths, or access to markets
and materials.

Kennedy, New Concepts in Global Partnerships, CHEMICAL ENGINEERING PROGRESS, Apr.
1987, at 7.

3. Fairchild, Fujitsu to Join Forces, San Francisco Chron., Oct. 24, 1986, at 41, col. 3.
Fujitsu's American and most of its European chip operations would have been combined with
Fairchild to form a new company (of which Fujitsu would own eighty percent and Schlumberger
twenty percent). In return, Fujitsu would have obtained control over the U.S. plant, its technol-
ogy, and its marketing and distribution systems. Fairchild would have retained its name and its
chief executive; its board of directors would have been drawn from Schlumberger, Fairchild, and
other U.S. firms.

4. At the time of the proposed deal, Fairchild held an estimated two percent of the world
market for semiconductors, whereas Fujitsu held about 4.2%. The new venture would thus have
had a combined market share of about 6.2%. However, the new company would have possessed
about 22% of the market for a line of semiconductors that are crucial to the supercomputers
used in the operation of certain weapons. Defense Department officials were concerned that the
United States would no longer be able to manufacture these chips on its own if both Fairchild
and the other major U.S. chip maker, Motorola Inc., were taken over by Japanese firms.

This article focuses on the economic and trade aspects of such new ventures, leaving aside
the complex issues of export limitations prompted by national security considerations. For signs
that such restrictions may be loosened, see Panel Releases Export Study, N.Y. Times, Jan. 15,
1987, at D16, col. 5; US. May Relax Export Controls for Technology, N.Y. Times, Feb. 10, 1987,
at Al, col. 5; Rift Over High-Tech Exports, N.Y. Times, Jan. 14, 1987, at DI, col 3; U.S. to Relax
License Rules on Exporting, Wall St. J., Feb. 10, 1987, at 2, col. 2.
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HIGH- TECH JOINT VENTURES

technology firms. Adding insult to this perceived injury, Fairchild stood as
one of the oldest and most respected of Silicon Valley's offspring, with promi-
nent alumni directing many other local high-technology firms.

But the crux of the Reagan Administration's opposition, which ulti-
mately led to Fujitsu's withdrawal of its plan in March 1987, 5 appears to have
been criticism of the deal by then Commerce Secretary Malcolm Baldridge.
The Commerce Department's antagonism to the proposal, against a backdrop
of increasing trade friction between the United States and Japan, 6 was nomi-
nally grounded on two concerns. The Commerce Department argued that
the Fairchild-Fujitsu deal sidestepped a recent agreement that imposed a
price floor on Japanese semiconductors imported into the United States,7 and
that it also raised antitrust concerns in an increasingly concentrated semicon-
ductor chip industry. However, the Department of Justice took no public
position on the antitrust issue, and some observers suspected that the Com-
merce Department was motivated instead by its frustration over trade negoti-
ations with the Japanese and its resentment of their high-technology
successes.

8

Were the Administration's concerns about potential antitrust and trade
law violations well-founded, or were they merely a smoke screen for national-
ist or protectionist sentiments? As foreign firms increasingly join with U.S.
firms to research, develop, or produce high-technology goods and services,
the answer holds significance well beyond the Fairchild-Fujitsu proposal.

This article seeks to answer that question by examining the economic
contours of these new joint ventures, discussing their treatment under current
antitrust and antidumping laws, and exploring directions for the future. We
conclude that existing antitrust and antidumping laws do not pose insur-
mountable barriers to international joint venture formation. We also suggest,

5. See Chip Maker's Sale to Japan is Ended by Pressure in US., N.Y. Times, Mar. 17,
1987, at 1, col. 6; What the Fairchild Fiasco Signals for Trade Policy, Bus. WK., Mar. 30, 1987, at
28. Fairchild's managers have stated that they plan to buy control of the firm and plan to coop-
erate with Fujitsu on technology development and manufacturing, but not distribution in the
United States and Japan. See Cold Feet: Fujitsu Drops Its Fairchild Bid, TIME, Mar. 30, 1987, at
52.

6. See, e.g., Trade Face-off, TIME, Apr. 13, 1987, at 28 (discussing U.S.-Japan trade war
over semiconductors and other goods); Retaliation Against Japan, 41 CONG. Q. ALMANAC 260
(1985) (discussing 1985 legislative efforts to retaliate against Japan's trade barriers to U.S.
goods).

7. The United States-Japan Semiconductor Trade Agreement was signed on July 31, 1986,
requiring Japanese companies (but not those based in the United States) to sell their semiconduc-
tors at prices above a minimum level set by the U.S. government. The agreement also provided
for a gradual opening of the Japanese market to U.S. producers. See Agreement on Semiconduc-
tor Trade, July 31, 1986, United States-Japan, - U.S.T. -, T.I.A.S. No. -, reprinted in 25
I.L.M. 1408 (1986).

8. For example, the United States-Japan Semiconductor Trade Agreement, hailed by
President Reagan as a "landmark pact" when it was signed, has led to charges that the Japanese
are cheating, to deep-seated Japanese animosity toward the United States, and to anger among
chip users throughout the world. See Semiconductor Accord with Japan Fails To Aid US. Firms,
As Intended, Wall St. J., Feb. 12, 1987, at 1, col. 6.
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60 INTERNATIONAL TAX & BUSINESS LAWYER

however, that these laws should be clarified and refined in order to accommo-
date and encourage such joint ventures.

I.
INTERNATIONAL HIGH-TECHNOLOGY JOINT VENTURES

A. Definition

The imprecision of the phrase "joint venture" reflects the ambiguity sur-
rounding theories of the firm and the often blurred boundaries between
firms.9 The phrase typically covers a myriad of collaborative arrangements,
including the licensing of technology, subsidiary manufacturing, or simply
one firm's equity participation in another. They may also include, to varying
degrees, common manufacturing or production plants, shared distribution or
marketing plans, joint personnel or management responsibilities, and pooled
proprietary rights of inventions or products. In our references to interna-
tional high-technology joint ventures, we concentrate on those entities formed
by private firms of different countries1° that share a core research and devel-
opment [hereinafter R&D] effort.

The Fairchild-Fujitsu proposal illustrates the expansive nature of high-
technology joint ventures, for that particular arrangement was as much a par-
tial merger as a true joint venture. The two parent firms were horizontal
competitors in some markets, particularly in semiconductor manufacturing,
although each specialized in specific sectors of the overall semiconductor
market as well. Fujitsu hoped to purchase a significant share of Fairchild
from Schlumberger, while simultaneously furthering joint development and
production efforts through a jointly controlled board of directors. 1 Varia-
tions on this arrangement in other high-technology industries may involve
different structures of equity ownership and management participation, verti-
cal arrangements, or larger (or less balanced) market shares.

9. See Brodley, Joint Ventures and Antitrust Policy, 95 HARV. L. REv. 1521, 1524 (1982)
("A central difficulty in joint venture analysis is the lack of a sharp definition that would distin-
guish joint ventures from other interfirm contractual agreements.") For a discussion of theories
of the firm, see generally Rosen, Conference Papers to Celebrate the Fiftieth Anniversary of the
"Nature of the Firm," 4 J.L., ECON. & ORGANIZATION 49 (1988).

10. This article does not address the increasingly important area of cross-national research
sponsored by governments rather than private industry. See, e.g., Americans Spurn Japan's Re-
search Offer, Wall St. J., Dec. 30, 1987, at 14, col. 4.

11. Fujitsu, with 1986 sales of $9.4 billion, was offering to purchase from Schlumberger
80% of Fairchild, whose 1986 sales were roughly $500 million, for approximately $225 million.
Since 1979, Schlumberger had spent approximately $1.5 billion to support its subsidiary, seeking
to establish a sophisticated niche market that would insulate it from low-cost mass-produced
chips. Fujitsu was clearly relying on significant complementarities in both R&D and manufac-
turing/distribution to justify its purchase. See Cold Feet; Fujitsu Drops Its Fairchild Bid, TIME,
Mar. 30, 1987, at 52; see also supra note 4.

[Vol. 7:57
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HIGH-TECH JOINT VENTURES

Finally, we use the term "high-technology" to describe industries that
are characterized by a relatively high proportion of aggregate sales or reve-
nues devoted to scientific research and by product life cycles that are rela-
tively short as a result of constant innovation. In such industries,
competition in international markets is increasingly fueled by the introduc-
tion of new product and process technologies. Examples of research-intensive
industries typically considered to be high-technology include telecommunica-
tions, computers, electronics, biotechnology, robotics, aerospace, and semi-
conductors. Advanced research efforts in the automobile, petrochemical,
plastics, pharmaceutical, and steel industries also properly fall within a broad
definition of high technology.

B. Economic Analysis

Why do these joint ventures form? The answer varies from case to case,
depending on the complex costs and benefits of joint R&D and joint produc-
tion, as perceived by individual firms as well as by society as a whole.

1. Private Incentives for Joint Production

As international competition in high-technology industries intensifies,
firms logically look to joint manufacturing facilities to cut or contain their
production costs. 12 Thus, most foreign firms that initiate joint research ven-
tures with domestic firms seek the traditional economic returns from joining
complementary production lines and distribution systems. In particular,
when firms join both production and research forces, any economies of scale
that result tend to appear only in the production phase due to the intangible
nature of joint research gains.

In addition to these traditional economies of scale, firms may also estab-
lish joint production facilities in order to lower average total production costs
in other countries-for example, lower labor, raw material, transportation, or
overhead costs. Although firms could form wholly-owned subsidiary manu-
facturing plants to reap these same savings, the technical expertise and intan-
gible goodwill of an existing firm may steer them toward the use of joint
venture forms.

International joint ventures help spread the risk of trade by using the
knowledge and influence of local citizens to overcome formal regulations and
informal prejudices against foreign traders. As these barriers rise, interna-
tional business linkages become more appealing. For example, foreign firms
may desire domestic production status in the United States to circumvent
pricing agreements, such as the U.S.-Japan Semiconductor Agreement, or im-
port limitations, such as the annual import quota on cars from Japan.

12. See P. LINDERT & C. KINDLEBERGER, INTERNATIONAL ECONOMIcS 470-71 (7th ed.
1982).
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62 INTERNATIONAL TAX & BUSINESS LAWYER

Finally, the globalization of high-technology industries is increasingly
likely as firms in other countries attempt to share in the fruits of technology-
driven industries such as computers, telecommunications, and biotechnology.
Production joint ventures can provide a low-risk wedge for penetrating nas-
cent foreign markets.

2. Private Incentives and Disincentives for Joint Research

Cutting-edge scientific and technological research is inherently risky,
often requiring long-term, personnel-intensive investments with only specula-
tive returns. A large percentage of R&D efforts ends in failure-a fact that
discourages firms from investing large sums in research. However, by consol-
idating their research efforts, individual firms insure against these risks by
spreading them throughout an industry. 13 Moreover, the possibility that ri-
val firms may free-ride on basic research breakthroughs obtained by a single
investing firm14 gives firms incentive not only to protect their own research,
but also to form research partnerships to widen the net for earlier recovery of
potential returns from industry-wide research.

The rapid evolution of products in high-technology industries offers an-
other spur to the creation of research joint ventures. Such ventures allow
added flexibility in coping with demands for new products, changes in de-
mand from commodity to systems products, or an industry-wide need for
compatibility standards.1 5 For example, small high-tech firms may lack mar-
keting and distribution systems that adequately maximize the revenues from
their products during their often brief commercial lives.16 Joint ventures may
help such firms to capture more of these ephemeral revenues.

Finally, cultural and linguistic differences can impede the spread of in-
tangible research and technology more than they hamper the flow of goods
and production techniques. International research joint ventures can create
the scientific lingua franca needed to bridge these gaps.

13. For example, among the justifications for joint ventures:
They reduce duplication, promote the efficient use of scarce technical personnel,
and help to achieve desirable economies of scale. Small firms are able to collabo-
rate in joint research and development projects, which because of prohibitive costs,
they could not do by themselves. Large firms are jointly able to tackle today's
large and complex technological problems, which are often beyond the ability of
single firms.

Japanese Technological Advances and Possible United States Responses Using Research Joint Ven-
tures: Hearings Before the Subcomm. on Investigations and Oversight and the Subcomm. on Sci-
ence, Research and Technology of the House Comm. on Science and Technology, 98th Cong., 1st
Sess. 197 (1983) (statement of Dr. D. Bruce Merrifield, Assistant Secretary of Commerce for
Productivity, Technology, and Innovation).

14. This is also known as the "spillover" effect of R&D investments. See infra note 20. In
the context of computer software protection, see Menell, Tailoring Legal Protection for Computer
Software, 39 STAN. L. REV. 1329, 1337-40, 1356 (1987), for a discussion of information as a
"public good" and the use of research consortia to mitigate the free-rider problem.

15. See D. Davis, supra note 2, at 6-7.
16. See Semiconductors The Year of Living Dangerously, ELECTRONIC Bus., Mar. 1, 1987,

at 34, 51.

[Vol. 7:57
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HIGH- TECH JOINT VENTURES

Nevertheless, the riskiness of research remains a significant disincentive
to joint research ventures. The precise economics of joint research are diffi-
cult to predict. The relationship, if any, between industry structure and inno-
vative activity is uncertain. The debate comparing innovation resulting from
an industry composed of a few large firms (with greater resources, diversifica-
tion of risk, economies of scale, and less duplicative research) with one com-
posed of many small firms (with lesser bureaucratic overhead and spurred by
competition and entrepreneurial energy) may ultimately be an empirical in-
quiry and theoretically intractable. 17 Some have argued that larger firms may
wish to hedge their bets by forming smaller joint R&D efforts simply to re-
duce the bureaucratic inefficiencies of the parent firm and recreate an en-
trepreneurial environment in a jointly-owned satellite entity. On the other
hand, others argue that pure R&D joint ventures are inherently rare because
of the need to trust a competitor with proprietary information. Furthermore,
the significant transaction costs involved, such as the need to draft agree-
ments to protect not only existing trade secrets but also future discoveries,
create additional deterrents to their formation.' 8

3. Social Distortions of Joint Investment in R&D

The uncertain costs and benefits of joint research ventures suggest that
the overall level of joint research might best be left to the market, with gov-
ernments allowing firms, who are closest to the realities of their own research,
to choose their own degree of research collaboration.' 9

Will the "invisible hand of the market" sufficiently encourage the so-
cially optimal level of joint research and production ventures? Not necessar-
ily. At the outset, a truly laissez faire market for R&D is unrealistic, given
that intellectual property rules inherently define the nature of "property
rights" in the "product." Moreover, the realities of actual rules and markets
compound the problem of capturing the externalities of scientific research
and development.

17. The debate has its roots in Joseph Schumpeter's theory that, because of the risks and
expense of conducting research, an industry structure consisting of a few large firms will best
foster technological innovation. See J. SCHUMPETER, CAPITALISM, SOCIALISM, AND DEMOC-
RACY 81-106 (3d ed. 1950). See generally R. NELSON & S. WINTER, AN EVOLUTIONARY
THEORY OF ECONOMIC CHANGE (1982); F.M. SCHERER, INNOVATION AND GROWTH:
SCHUMPETERIAN PERSPECTIVES (1984).

For overviews of attempts to test this hypothesis, see F.M. SCHERER, INDUSTRIAL MARKET
STRUCTURE AND ECONOMIC PERFORMANCE 15 (2d ed. 1982) (reviewing the literature); and M.
KAMIEN & N. SCHWARTZ, MARKET STRUCTURE AND INNOVATION 49-104 (1982) (concluding
that, as a matter of empirical evidence, an intermediate degree of industry concentration pro-
duces the highest level of R&D expenditures).

18. See, e.g., Rule, The Administration's View of Joint Ventures, 54 ANTITRUST L.J. 1121,
1128-33 (1986).

19. For an example of the laissez faire view, see Best R&D is Business-Driven, Wall St. J.,
Feb. 10, 1988, at 20, col. 3.
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64 INTERNATIONAL TAX & BUSINESS LAWYER

More importantly, because information is theoretically a "public good,"
the aggregate societal investment in scientific research will, absent govern-
ment intervention, generally be less than the socially optimal level. 20 Despite
the existence of rules protecting various forms of intellectual property, limita-
tions of these rules tend, on average, to cause firms to devote too few re-
sources to research and development.2 1 Firms that are too small to reap the
resulting benefits from the sale of a final product must instead license their
innovation to be able to recover their R&D costs. Since perfect price discrim-
ination is impossible, an inventor must charge a price that prevents some
potential users from licensing the new technology, even though the positive
social gains from its use are greater than the negligible social cost of repro-
ducing the already-created technology. Joint ventures help correct this mar-
ket failure by aggregating many or all of the potential users of the new
technology, thereby allowing economically efficient use of the technology at
its zero social cost and capturing greater consumer surplus from the licensing
firm.

In addition, an inventing firm seeking to attract outside investment for
product development faces a unique transaction cost problem. Innovating
firms tend to have more and better information about the research problem to
be solved than potential investors, who must accordingly be compensated for
assuming. higher uncertainty and risk.2 2 This risk contributes to underinvest-
ment in commercial R&D by raising its cost without necessarily increasing its
return.

National fiscal and monetary policies can also retard private investment
in research and development. The high cost of capital resulting from the size
of the federal deficit is a significant hindrance to the private financing of re-
search in the United States. In addition, tax credits, 23 deductions, and write-

20. This "spillover" effect, whereby third parties that have not absorbed the cost of R&D
are able to take advantage of its fruits, benefits society but also leads to aggregate social under-
investment in R&D. See generally Arrow, Economic Welfare and the Allocation of Resources for
Invention, in THE RATE AND DIRECTION OF INVENTIVE AcTIVrTY 609 (R. Nelson ed. 1962)
(noting that firms have a disincentive to invest in R&D if the knowledge generated by the invest-
ment is involuntarily transmitted to competitors). For a recent empirical study highlighting this
point, see Bernstein & Nadiri, Interindustry R&D Spillovers, Rates of Return, and Production in
High-Tech Industries, 78 AM. ECON. REV. 429 (1988) (finding that, in recent years, social rates
of return significantly exceeded private rates of return in five high-tech industries).

21. See, e.g., Baxter, Antitrust Law and Technological Innovation, IssuEs ScI. & TECH. 80
(Winter 1985).

22. Id. at 82.
23. R&D tax credits encourage companies to spend greater sums on innovative efforts than

they otherwise would. For example, the 1981 research tax credit, I.R.C. § 41(c) (West Supp.
1988), currently provides: (1) a twenty percent credit for the excess, if any, of "qualified re-
search" expenses (defined as technological research aimed at uncovering information useful in
the development of new or improved business output) over "base period" expenses (research
expenditures in the three prior taxable years); and (2) a twenty percent credit for "basic re-
search" expenditures (scientific research not having a specific commercial objective) made by a
corporation. This tax credit expires this year and both the House and Senate versions of the new
tax bill temporarily extend the credit in its existing form.

[V/ol. 7:57
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HIGH-TECH JOINT VENTURES

offs for R&D expenditures can affect the level of such investment. Inefficien-
cies in national capital markets or interest rates that respond to political
rather than market forces may also decrease investment in R&D by high-
technology firms, where the delayed and uncertain recapture of investment in
R&D makes high-technology firms relatively more sensitive to these market
fluctuations.

Finally, temporal lags and faulty information in national labor markets
may lead to shortages of trained research personnel in new research fields.
The delayed return on investment in R&D compounds these market lags and
inefficiencies, thereby further reducing private investment in R&D.

Thus, to the extent that structural and other barriers discourage com-
mercial investment in R&D, it seems plausible to conclude that, despite the
recognized value of scientific research to high-technology firms, the total level
of R&D in existing markets probably falls short of the socially optimal level.

Recognizing the significant impact of government policy on research in-
vestment, the federal government has long been an active supporter of basic
and industrial R&D. In addition to funding virtually all of the basic scientific
research done in this country, 2 4 the federal government has used tax, anti-
trust, and patent laws and policies to promote commercial research and de-
velopment. The President's Commission on Industrial Competitiveness
recently concluded that commitment to and progress in research and develop-
ment is vital to advancing our nation's "competitiveness," strengthening the
domestic economy, and ensuring national security.2 5 Unfortunately, most of
these governmental incentives are targeted at U.S. firms, without significant
regard to promoting international efforts at joint research and development.

In short, international research joint ventures offer the benefits not only
of costly commercial research that might otherwise not be undertaken, but
also of mitigating possible negative consequences of government policies that
inefficiently limit socially optimal levels of research. Accordingly, with the
limited exception of research directly vital to national security interests, the
United States (and the international community) would benefit from active
government support for bilateral or multilateral international research efforts.

24. Obviously, the government must, and does, fund the major portions of basic research in
this country (although much of it is defense-related). The research efforts that are discussed in
this essay are those undertaken by private firms. For an interesting look at the increasingly
important field of research collaboration carried out under government auspices, see Chip Con-
sortium: Before Congress Antes Up, Wall St. J., Nov. 17, 1987, at 38, col. 3; and Big Guns Sign
with Sematech, San Francisco Examiner, Jan. 26, 1988, at C-1, col. 6.

25. See generally PRESIDENT'S COMM'N ON INDUSTRIAL COMPETITIVENESS, GLOBAL

COMPETITION: THE NEW REALITY (1985); see also Report of the President's Commission on
Industrial Competitiveness: Hearing Before the Subcomm. on Economic Stabilization of the House
Comm. on Banking, Finance and Urban Affairs, 99th Cong., 1st Sess. (1985). More recently, the
Council on Competitiveness, a group including executives of more than fifty major corporations
as well as labor leaders and educators, has issued a report calling on the White House and Con-
gress to develop a coherent policy on industrial research and development. See Matlack, Squeez-
ing R&D, NAT'L J., Sept. 17, 1988, at 2351.
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66 INTERNATIONAL TAX & BUSINESS LAWYER

Notwithstanding any such support, the United States also maintains a
long-standing commitment to laws and policies against anticompetitive busi-
ness behavior and unfair international trade practices. International joint
ventures have the potential to monopolize markets just as domestic firms
do,26 and they may be used to circumvent antidumping laws intended to pro-
tect domestic producers from foreign goods sold at less than fair value.27

This balancing of the economic and social costs and benefits of international
high-technology joint ventures drives our analysis of the antitrust and an-
tidumping implications of these ventures.

II.
ANTITRUST LAW AND INTERNATIONAL JOINT VENTURES

A. U.S. Antitrust Policy

Since the 1970s, federal antitrust enforcement and policy have been
marked by increasing economic sophistication, utilizing concepts such as
market power and economic efficiency derived from microeconomic and wel-
fare economic theory. 28 The policies of the Reagan Administration, with the
help of "Chicago-school" legal academics, heralded a generally more permis-
sive antitrust environment for mergers and other collaborative actions. In
addition, federal judges in recent years have shown greater willingness to en-
tertain economic arguments in antitrust disputes to remove per se prohibi-
tions on some horizontal activities and to question whether vertical
restrictions and integration are always to be disfavored.29

1. Recent Laws Affecting Antitrust Analysis of Joint Ventures

This change in perspective directly affects the antitrust analysis of joint
ventures, which are usually scrutinized as partial mergers of the parent
firms.

3 0

26. See Adams & Brock, The "New Learning" and the Euthanasia of Antitrust, 74 CALIF.
L. REV. 1515, 1518-20 (1986) (arguing for a revitalization of antitrust law to combat the an-
ticompetitive consequences of international cartels, joint ventures, consolidations, and mergers).

27. The Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, 102 Stat.
1107 (1988), signed by President Reagan on August 23, 1988, introduces comprehensive changes
to U.S. trade law, including the antidumping statute, but does not appear to address the
problems raised in this article.

28. See, e.g., R. BORK, THE ANTITRUST PARADOX (1978) (arguing that judges should in-
terpret the antitrust laws to promote only economic efficiency).

29. See, e.g., Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 588-93
(1986) (rejecting conspiracy theory for alleged predatory pricing scheme); Jefferson Parish Hosp.
Dist. No. 2 v. Hyde, 466 U.S. 2 (1984) (imposing economic prerequisites for per se illegality of
tying); Monsanto v. Spray-Rite Serv. Corp., 465 U.S. 752 (1984) (raising standard of proof for
finding vertical price fixing conspiracy); E.I. DuPont De Nemours & Co. v. FTC, 729 F.2d 128
(2d Cir. 1984) (upholding allegedly facilitating but noncollusive business practices).

30. See United States v. Penn-Olin Chem. Co., 378 U.S. 158, 170-71 (1964). Under the
"rule of reason" standard, a joint venture will be analyzed according to (1) its size; (2) the parent
firms' market shares; (3) the parent firms' contribution to the joint venture and benefits received;
(4) the likelihood of a similar undertaking in the absence of the joint effort; (5) any ancillary
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HIGH-TECH JOINT VENTURES

Two firms that enter into a joint venture typically present less of an an-
ticompetitive threat than they would by merging, because a joint venture does
not involve a complete commitment of assets and the concomitant increase in
market share. Antitrust concerns are also reduced when the joint venture
primarily involves joint R&D, which typically represents a relatively small
proportion of the inputs of a final product. Indeed, as a matter of dynamic
efficiency, research joint ventures have the potential to promote innovation
and enhance product market competition. 3 1 Nevertheless, joint ventures
raise antitrust concerns if they involve territorial market division or output
restrictions between horizontal competitors, or if they foreclose independent
entry by one or both parents into the new market.

In broad outline, collaborative conduct runs a spectrum of increasing
welfare enhancement. Naked price fixing between horizontal competitors
(the most socially inefficient form of collaboration) offers no efficiencies to
counter the reduction in output and the transfer of monopoly rents from con-
sumers to collaborators. Oligopolies, in the middle of the spectrum, allow
some efficiencies in coordinating production, but these are usually outweighed
by an increase in price and a reduction in output concomitant with satisfying
all members of the oligopoly. Mergers that allow for more efficient use of
existing assets and greater economies of scale lie at the most efficient end of
the spectrum (so long as the merger does not result in an anticompetitive
increase in market price). The Reagan Administration's Department of Jus-
tice, for example, allowed a number of mergers that did not pose a direct
threat to horizontal competition. 32

The antitrust analysis of joint ventures, and particularly international
joint ventures,33 has only recently assumed major importance. From 1968 to
1980, the Department of Justice was asked to give official preclearance to just
twenty-one joint ventures, only three of which involved present or potential
partnerships with foreign firms. 34

restraints imposed; and (6) the reasonableness of the restraints. See Berkey Photo, Inc. v. East-
man Kodak Co., 603 F.2d 263, 302 (2d Cir. 1979), cert. denied, 444 U.S. 1093 (1980).

31. See Ordover & Willig, Antitrust for High-Technology Industries: Assessing Research
Joint Ventures and Mergers, 28 J.L. & ECON. 311 (1985) (presenting an economic model of re-
search joint ventures and concluding that such ventures should be accorded "rule of reason"
scrutiny). See generally VII P. AREEDA, ANTITRUST LAW § 1478, at 348-55 (1986) (joint ven-
tures are generally procompetitive and warrant relaxed antitrust scrutiny).

32. The more controversial question is whether mergers that do pose a direct threat to
horizontal competition have been allowed. See, e.g., Adams & Brock, supra note 26, at 1540-46
(criticizing recent "merger mania").

33. See, e.g., Brodley, Analyzing Joint Ventures with Foreign Partners, 53 ANTITRUST L.J.
73 (1984); Garvey, Transnational Joint Ventures and Antitrust Analysis, 21 STAN. J. INT'L L. 331
(1985); Joelson & Griffin, Multinational Joint Ventures and the U.S. Antitrust Laws, 15 VA. J.
INT'L L. 487 (1975).

34. See ANTITRUST DIVISION, U.S. DEP'T OF JUSTICE, ANTITRUST GUIDE CONCERNING

RESEARCH JOINT VENTURES, App. B (1980) [hereinafter JOINT VENTURE GUIDELINES].
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68 INTERNATIONAL TAX & BUSINESS LAWYER

Several recent policies and statutes have, however, directly affected the
antitrust laws that apply to international joint ventures. In 1980, the Depart-
ment of Justice promulgated its Research Joint Venture Guidelines, which
expressed a generally favorable view toward joint ventures strictly confined to
research and development.3 5 In 1982, reflecting the more relaxed antitrust
environment, Congress passed the Export Trading Company Act 3 6 which
clarified some jurisdictional issues and effectively granted antitrust immunity
to registered cartels formed solely for export purposes and having no "direct,
substantial, and reasonably foreseeable" effect on American consumers.37

Finally, in response to widespread industry statements that potential an-
titrust liability was chilling many procompetitive joint ventures, Congress
passed the National Cooperative Research Act of 1984 [hereinafter
NCRA], 38 which codified the existing hands-off approach. In fact, business'
alleged fears of potential antitrust liability may have been only a convenient
excuse used by firms who were not truly interested in a joint venture, but who
did not want to offend proposing firms. 39 The risk of antitrust prosecution
was especially low in light of the Justice Department's track record of never
prosecuting a pure research venture that did not have ancillary restraints.4

0

The NCRA defines operations that constitute joint ventures and ex-
cludes others, such as certain types of joint production or distribution ar-
rangements.4 1 It provides for a rule of reason analysis (i.e, a weighing of
procompetitive and anticompetitive effects) for R&D joint ventures,42 and
further provides that R&D joint ventures registered in advance with the De-
partment of Justice are liable only for actual, not treble, damages.4 3 This
final provision brings the United States in line with the standard policies of

35. See id. In addition, the Antitrust Division is formulating new guidelines that will be
based on the legislative history of the 1984 National Cooperative Research Act. See Rule, supra
note 18, at 1129; see also S. REP. No. 427, 98th Cong., 2d Sess. 3, reprinted in 1984 U.S. CODE
CONG. & ADMIN. NEWS 3105, 3107; H.R. REP. No. 1044, 98th Cong. 2d Sess. 14, reprinted in
1984 U.S. CODE CONG. & ADMIN. NEWS 3131, 3139.

36. 15 U.S.C. §§ 4001-4021 (Supp. 1988).
37. See 15 U.S.C. § 1 (1982) (adding § 7 to the Sherman Act). The law has been criticized

as narrow domestic protectionism, permitting conduct aimed at foreign consumers that the
United States prohibits at home. Interview with William F. Baxter, former Assistant Attorney
General, Antitrust Division, in Stanford, Cal. (Nov. 12, 1986). But see Unkovic, Joint Ventures
and the Export Trading Company Act, 5 J.L. & COM. 373, 382-84 (1985) (praising the 1982 Act).

38. Pub. L. No. 98-462, 98 Stat. 1815 (1984) (codified at 15 U.S.C. §§ 4301-4305 (Supp.
1988)).

39. Interview with William F. Baxter, former Assistant Attorney General, Antitrust Divi-
sion, in Stanford, Cal. (Nov. 12, 1986). For a general discussion of the NCRA and antitrust, see
Foster, Curtner & Dell, The National Cooperative Research Act of 1984 As a Shield from the
Antitrust Laws, 5 J.L. & COM. 347, 367-68 (1985).

40. See JOINT VENTURE GUIDELINES, supra note 34, at 2.

41. 15 U.S.C. § 4301 (Supp. 1986).
42. Id. § 4302.
43. Id. § 4305.
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HIGH- TECH JOINT VENTURES

many foreign nations, which tend to regard American treble damage judg-
ments to be unjustly punitive.44

In sum, this series of statutes and regulations seems to have produced a
comprehensive U.S. policy toward research and development joint ventures,
whether domestic or international. However, the seemingly clear division be-
tween joint ventures dedicated to research and development and the more
traditional sharing of production and distribution facilities has proven diffi-
cult to police. Many international high-technology joint ventures seek joint
production as well as joint R&D, either from the outset or after the develop-
ment of a joint product. Although joint production gives additional incen-
tives for collaboration, it also raises the problem of increased horizontal
concentration at the production level. Confusion over how to regulate these
combinations, as illustrated by the Justice Department's early ambiguous po-
sition regarding the antitrust implications of the Fairchild-Fujitsu combina-
tion, has stemmed from a failure to closely analyze the anticompetitive
threats posed by the varying features of joint ventures.

2. Current Theoretical Framework

Recent joint venture antitrust analysis in the United States can be attrib-
uted to an influential article written by Professor Robert Brodley in 1982.45

Brodley argues that any joint venture raises a risk of three distinct types of
anticompetitive behavior:

a. Collusion.

Partners may collude by sharing information about costs of raw materi-
als, labor, and transportation; volumes of orders and shipments; or wholesale
and retail prices of current and future products. The sharing of this informa-
tion can encourage oligopolistic pricing and output behavior that interferes
with the efficient functioning of the market.46

b. Loss of Potential Entry.

Even if only one partner would have entered a given market, had there
not been a joint venture, the other partner would still have been "waiting in
the wings," limiting prices by the perceived threat of its entry.47 This risk

44. See Cira, The Challenge of Foreign Laws to Block American Antitrust Actions, 18 STAN.
J. INT'L L. 247, 263-78 (1982). For a comparison of the American approach with that adopted
by the European Community, see Kuhn, Emerging International Antitrust Perspectives on Re-
search and Development Joint Ventures, 16 LAW & POL'Y INT'L Bus. 1181 (1984).

45. Brodley, Joint Ventures and Antitrust Policy, 95 HARv. L. REV. 1523 (1982).
46. Id. at 1530-31; see also P. AREEDA & L. KAPLOW, ANTITRUST ANALYSIS 329-50 (4th

ed. 1988) (discussing data dissemination).
47. Brodley, supra note 45, at 1531-32. The Supreme Court has accepted the significance

of competit6rs' perception of a likely entrant. See United States v. Penn-Olin Chem. Co., 378
U.S. 158 (1964).
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70 INTERNATIONAL TAX & BUSINESS LAWYER

also extends more tenuously to the actual loss of a future entry by one or both
parent firms.4

8

c. Restricted access.

The parent firms' privileged access to the results of the research may
become an insurmountable advantage over other competitors in the market,
who are unable to pool sufficient resources in order to organize a comparable
collective effort of their own.4 9

The 1980 Department of Justice Guidelines operationalize these three
categories of anticompetitive behavior by evaluating the overall level of mar-
ket concentration to determine the potential anticompetitive effects of a pro-
posed joint venture.5 ° Although such an overview has its limitations, as
discussed below, it yields clear and objective standards that are useful to busi-
nesses attempting to assess their potential antitrust liability from a proposed
joint venture. Clarity and objectivity play an especially important role in the
international context, enabling potential partners to better assess foreign anti-
trust climates.

B. Tailoring the Approach

Nonetheless, the rough-and-ready nature of the current guidelines makes
them both over-inclusive and under-inclusive in determining whether a given
joint venture poses an antitrust risk.

Although Brodley delineates the types of conduct that create antitrust
risks, his approach can be carried a step further. In order to create a worka-
ble operational model for policymakers, we first analyze the negative out-
comes of the types of conduct Brodley describes, and then formulate objective
indicia for predicting when those negative outcomes are most likely to arise.
These objective criteria will provide a more precise and certain trigger for
government intervention.

48. The Supreme Court has noted but not accepted this "actual potential competition"
doctrine, which is based on the loss of additional actual future competition in a market rather
than the loss of presently effective pressure on a market to perform in a more competitive manner
(which is the basis for the "perceived potential competition" doctrine). See United States v. Fal-
staff Brewing Corp., 410 U.S. 526 (1973); cf Yamaha Motor Co. v. FTC, 657 F.2d 971 (8th Cir.
1981) (finding antitrust violation in a joint venture between Yamaha and Brunswick on grounds
of actual potential entry), cert. denied, 456 U.S. 915 (1982). Note, however, that this risk is
particularly difficult to assess in practice. And until one of the parents would have entered but
for the joint venture, the joint venture has presumably been providing competitive benefits to
society.

49. Brodley, supra note 45, at 1532-34.
50. The Justice Department is currently working on new guidelines in this area. Charles

Rule, Acting Deputy Attorney General for Antitrust, notes that the new guidelines may focus
more extensively on the sort of collateral restraints discussed in the Justice Department's 1985
Vertical Restraint Guidelines. See Rule, supra note 18, at 1133 n.15.
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1. Negative Outcomes of Brodley's Three Types of Behavior

Each of the anticompetitive behaviors identified by Brodley may contrib-
ute to one (or more) of at least three negative outcomes:

(a) higher (supracompetitive) prices for today's products;

(b) suboptimal investment in current R&D, which reduces the types
and varieties of products available in the future; and

(c) higher (supracompetitive) prices for future products.

Brodley's "collusion," "loss of potential entry," and "restricted access"
elements can separately or jointly contribute to any one of these negative out-
comes. However, each negative outcome has specific preconditions that can
serve as objective indicia needed by policymakers.

The first negative outcome, immediate price increases and concomitant
output reductions, largely depends on the current production concentration
in the relevant market, as well as on collateral arrangements involving price
and output.

The second negative outcome, limited product availability due to re-
stricted research and development, depends on the concentration of R&D
expenditures and on the nature of collateral agreements that govern the shar-
ing and use of individual and collective information.

The third negative outcome, future price increases due to R&D inequali-
ties, depends on the number of firms not presently in the market but which
could reasonably be expected to enter in response to a price increase.

Even if a joint venture does not create a risk of any two of these negative
outcomes, it may still contribute to a third, depending upon the relevant ob-
jective indicia. For example, if R&D expenditures in a given industry are
considerably more concentrated than sales, a joint venture that merges R&D
functions may cause more concern than one that merges distribution systems.
Differing levels of concentration are particularly likely to arise in interna-
tional joint venture analysis because of varying industrial structures and for-
eign business practices. The same industry in two different countries may
devote very dissimilar percentages of sales to R&D, and may each have differ-
ent types of near competitors who could potentially enter in response to
higher future prices.

2. Application to Joint Ventures

It is therefore advisable to analyze a proposed joint venture against the
objective indicia, relevant to each of the three negative outcomes it might
create. This strategy is more tailored in its treatment of joint venture pur-
poses, industry concentration, and collateral restraints than the current
approach.

19891

15

Fong and Walker: International High-Technology Joint Ventures: An Antitrust and An

Published by Berkeley Law Scholarship Repository, 1989



72 INTERNATIONAL TAX & BUSINESS LAWYER

a. Focus of the joint venture

The current approach essentially ranks the various forms of joint ven-
tures from those that involve purely basic research efforts, through those that
involve applied research and development, to those that involve production
and distribution. 5 This spectrum implicitly focuses on the risk of supracom-
petitive prices for current products. The approach presumes that greater col-
laboration in production and distribution leads to a greater risk of
anticompetitive collusion affecting current price and output.

Our approach reframes the issue by determining the effect of each phase
of the joint venture on the other two potential negative outcomes: suboptimal
R&D investment and supracompetitive future prices. For example, collabo-
ration in basic research could lead the parent firms to underinvest in R&D
under certain circumstances. In the case of a joint project to develop a tech-
nology required by government but not offering additional profits (e.g.,
airbags or certain environmental safeguards), the parent firms would have an
incentive to delay development as long as possible. Thus, a firm with monop-
oly power over a superior technology may purchase its rivals' independent
R&D by sharing its supracompetitive profits in exchange for a understimu-
lated joint R&D effort.

b. Industry concentration

The Department of Justice's evaluation of potential mergers rests heavily
on the merger's impact on horizontal concentration, as measured by the
Herfindahl-Hirshman Index, in accord with the 1984 Merger Guidelines.52

The Guidelines make clear that the Department of Justice will not prosecute
any arrangement unless there is substantial concentration within a given in-
dustry. This approach to merger analysis is a good starting point because the
anticompetitive risks of joint ventures, as those of mergers, are closely related
to competition within an industry or market. For example, the risk of losing
a potential competitor becomes much more significant in an industry that is
already highly concentrated.5 3

51. See Foster, supra note 39, at 363.
52. The Herfindahl-Hirshman Index [hereinafter HHI] is calculated by summing the

squares of individual firm market shares. The increase in concentration resulting from the
merger is the difference between the premerger HHI and the postmerger HHI. The 1984 Merger
Guidelines describe the operation of the HHI in more detail. See U.S. DEP'T OF JUSTICE,
MERGER GUIDELINES 2 (1984), reprinted in 4 Trade Reg. Rep. (CCH) 13,103 (2); see also P.
AREEDA & L. KAPLOW, supra note 46, at 871-77.

53. In United States v. Penn-Olin Chemical Co., 378 U.S. 158 (1964), the Court discussed
the theory underlying the potential competition doctrine in a joint venture context. See also
United States v. Pan American World Airways, 193 F. Supp. 18 (S.D.N.Y. 1961), rev'd on other
grounds, 371 U.S. 296 (1963). The courts have thus far considered the loss of potential competi-
tion only when the government has shown that other competitors actually feared such entry, the
so-called "perceived potential competition" theory. For a discussion of an attempt to show an
anticompetitive threat from an objective likelihood of entry (the so-called "actual potential com-
petition" theory), see United States v. Falstaff Brewing Corp., 410 U.S. 526 (1973). See also supra
note 49.
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However, not all "concentration" is the same. The relevant concentra-
tion may vary significantly depending on which negative outcome is at stake.
Although present pricing and output will likely depend on current market
power as measured by market share, effects on the level of R&D will depend
on relative investments in R&D and on ability to escalate such efforts. Fu-
ture prices and outputs may require a significantly longer time horizon for
assessing the possibility of entry by firms not currently in the market.

The concentration issue also subsumes problems in correct market defi-
nition. Economists and courts seem to have accepted the current approach
taken by the Merger Guidelines on this particular issue.54 The Guidelines
define a product market by identifying the group of products for which a
hypothetical monopolist could profitably impose a small but significant and
nontransitory increase in price-usually posited to be five percent for one
year. The geographic market is defined analogously as the area in which a
hypothetical monopolist of the relevant product could profitably raise price
significantly-again, posited to be five percent for one year.55

Previously, the 1980 Joint Venture Guidelines had adopted this ap-
proach in analyzing cross-national joint efforts as if they were wholly domes-
tic joint ventures.5 6 By adopting a more expansive approach in defining
relevant markets to incorporate all international rivals that produce a given
product, the Guidelines should adopt a more flexible time perspective, and
take readjustments into account which should adequately address interna-
tional joint ventures. Still, defining global markets and market shares will
inevitably compound the difficulty of the economic analysis.5 7

c. Collateral elements

Peripheral restraints.

Most joint ventures involve some degree of peripheral restraints on the
parties that are designed to cope with the risks of sharing information when
neither party is willing to disclose its hand in advance. Thus, joint venture
parents can either commit themselves to share existing research, or they may
agree not to use jointly created research independently. This flexibility avoids
the risk that one firm will enter into the joint venture, obtain its competitor's
research advances, and use those advances without disclosing its own lines of

54. See Adams & Brock, supra note 26, at 1538-39.
55. See U.S. DEP'T OF JUSTICE, MERGER GUIDELINES 3-15 (1984), reprinted in 4 Trade

Reg. Rep. (CCH) 113,103 (June 14, 1984). In the international context, these tests would incor-
porate all relevant buyers and sellers (both domestic and foreign) affecting the price of the goods
in question.

56. See JOINT VENTURE GUIDELINES, supra note 34, at 32-39 (Hypothetical Case B).
57. For further discussions on defining the relevant market in an international context, see

Baker, Market Definition and International Competition, 15 N.Y.U. J. INT'L L. & POL. 377
(1983); O'Brien, Foreign Competition in Relevant Geographic Markets: Antitrust Law in World
Markets, 7 Nw. J. INT'L L. & BUS. 37 (1985). Also note that import quotas will affect the
antitrust relevance of foreign firms.
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promising research. Some of these restraints appropriately limit the neces-
sary risks of the agreement, but other restraints can have significant anticom-
petitive effects.

Consistent with Brodley's analysis, the current Joint Venture Guidelines
consider collateral (or ancillary) restraints only after a threshold increase
in concentration has been satisfied. The Guidelines sort potential restrictions
into those currently struck down as per se illegal (such as resale price mainte-
nance agreements and tying arrangements) and those analyzed under the rule
of reason (such as the exchange of noncost data for procompetitive
purposes).

5 8

Again, this approach has the advantage of relative clarity, providing a
safe harbor for smaller joint ventures. However, the rule can be overbroad
where it fails to focus on the effect a given collateral restraint has on differing
levels of industry concentration. For example, if current sales concentration
is high, then exchanges of price or cost data could easily favor collusion. On
the other hand, if only potential R&D concentration is high, then concern
should focus on agreements to pool patents or share future research.

Troubling collateral restraints need not spell the end of a proposed joint
venture. Potential partners may avoid antitrust scrutiny by limiting the scope
and duration of their project. 59 Supervision by independent consultants can
ameliorate worries over a collusive slow-down in the pace of research. "Chi-
nese walls" that limit the exchange of both competitive data and personnel
who have significant access to specific manufacturing, distribution, and sales
information can also safeguard against anticompetitive risks.

Access restrictions.

Restricting access to the research process and its fruits presents perhaps
the most important type of collateral restraint.60 In fact, the Joint Venture
Guidelines, isolating it from other ancillary restraints, view it as an independ-
ent concern. It dramatically affects future oligopolistic industry structure,
and therefore affects prices and outputs of future goods.

The current Guidelines and some analysts urge that joint ventures li-
cense the results of their research to other firms in the industry "on reason-
able terms.",61 Yet, this approach misconstrues the underlying purpose of
intellectual property law-the grant of static monopolies in exchange for dy-
namic incentives for creative advances. Attempts to require "reasonable" li-
censing inevitably turn courts into mini-public utility commissions that are

58. See JOINT VENTURE GUIDELINES, supra note 34, at 16-21.
59. See, e.g., Note, United States Antitrust Law and Industrial Policy: International Joint

Ventures and Global Competition After GM-Toyota, 9 FORDHAM INT'L L.J. 257, 289-93 (1986)
(proposing restrictions, such as output and duration limitations, designed to maximize procom-
petitive benefits of international joint ventures).

60. See JOINT VENTURE GUIDELINES, supra note 34, at 20-21.
61. See id. at 21.
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ill-equipped to second-guess business judgments. Moreover, compulsory li-
censing systems (as currently used in the cable television industry) 62 can be
economically inefficient as well.

A better solution to avoid unfairness toward excluded firms would be to
analyze the ability of these firms to independently finance rival joint ventures
of equal size within the industry. Joint venture scrutiny would increase as the
market share resulting from the venture became greater. For example, a joint
venture that involved only fifteen percent of current sales and R&D capacity,
when at least five other like-sized joint ventures could form from existing
firms in the industry, would require only a minimal showing of a bona fide
need for its scale of research given the absence of anticompetitive effects. The
required showing would increase proportionately with market share, so that a
joint venture formed by firms with more than a fifty percent industry share
would face a presumption against its validity, rebuttable only by a strong
showing that such size was necessary to solve the research problem
involved.63

Finally, in line with standard antitrust policy regarding the acquisition
of leading new technology by dominant firms in an industry, the licenses
granted to the joint venture parents should be nonexclusive. This would al-
low relicensing to other industry participants in accord with their evaluation
of the worth of the advance.

The suggested approach offers concrete guideposts which enforcement
authorities can publicize to aid businesses planning international joint ven-
tures. Because of its greater specificity, our proposed analysis may be more
complicated than the current approach, but this same specificity will help
create clearer and more predictable antitrust rules.

Moreover, recent shifts to closer government-business cooperation ease
the analysis problems of potential ventures. A number of recent statutes, in-
cluding the Hart-Scott-Rodino Act, 64 the Export Trading Company Act, 65

and the National Cooperative Research Act,66 call for optional prior certifi-
cation by or notification to relevant federal agencies. Potential joint venturers
who question the legality of their proposal may also obtain formal business
review letters from the Department of Justice or the Federal Trade Commis-
sion. Finally, increased judicial sophistication in economic analysis permits
an approach that responds more flexibly and accurately to the various issues
raised by these unique joint ventures.

62. See 17 U.S.C. § 11 1(d) (1982 & Supp. IV 1987).
63. See Baxter, supra note 21, at 87-88.
64. Hart-Scott-Rodino Antitrust Improvements Act of 1976, Pub. L. No. 94-435, 90 Stat.

1383 (1976) (codified as amended at 15 U.S.C. § 1 (1982) and scattered sections of 18 U.S.C. and
28 U.S.C.).

65. 15 U.S.C. §§ 4001-4021 (Supp. 1986). See generally 1 B. HAWK, UNITED STATES,
COMMON MARKET AND INTERNATIONAL ANTrrRusT (2d ed. 1985).

66. 15 U.S.C. §§ 4301-4305 (Supp. 1986).
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III.
ANTIDUMPING LAW AND INTERNATIONAL JOINT VENTURES

Many high-technology industries in the United States have enlisted the
aid of unfair trade laws to remedy the adverse effects of increased foreign
competition. 67 Increased public and political attention to issues of interna-
tional trade, as evidenced by the Reagan Administration's recent imposition
of trade sanctions on Japan, 68 has a double-edged effect on the formation and
growth of international high-technology joint ventures. On the one hand,
protectionist policies imposed in the name of promoting domestic "competi-
tiveness" may deter beneficial international collaboration in the short-run and
aggravate trade disputes in the long-run. On the other hand, a laissez faire
policy risks allowing foreign firms to take advantage of joint ventures to price
below cost and thereby gain control of U.S. markets at the expense of domes-
tic industries.6 9

A. Current Antidumping Policy

Dumping is price discrimination between national markets and occurs
when an exporting firm sells a good at a lower price in one national market
than in another. 70 By promoting price discrimination on an international
scale, a firm can maximize its profits by charging customers in different coun-
tries different prices for identical or nearly identical products.7 1 Since 1916,
U.S. antidumping laws have responded to this problem by imposing an-
tidumping duties on such goods.72

As a matter of economic theory, price discrimination can result from
rational profit-maximizing behavior and does not necessarily harm society by

67. See, e.g., 64K Dynamic Random Access Memory Components from Japan, USITC
Pub. 1862, Inv. No. 731-TA-270 (1986) (final determination).

68. See, e.g., US. Ready to Act Against Japanese on Trade in Chips, N.Y. Times, Mar. 27,
1987, at 1, col. 6.

69. See Borrus & Goldstein, United States Trade Protectionism: Institutions, Norms, and
Practices, 8 Nw. J. OF INT'L L. & Bus. 328, 362-64 (1987).

70. See P. LINDERT & C. KINDLEBERGER, supra note 12, at 165. For a comprehensive
survey of the major issues in antidumping law, see I MICH. Y.B. INT'L LEGAL STUD., AN-
TIDUMPING LAW: POLICIES AND IMPLEMENTATION (1979).

71. "A firm will maximize profits by charging a lower price to foreign buyers if it has
greater monopoly power in its home market than abroad and if buyers in the home country
cannot buy the good abroad and import it cheaply." P. LINDERT & C. KINDLEBERGER, supra
note 12, at 164. See generally Fisher, The Antidumping Law of the United States: A Legal and
Economic Analysis, 5 LAW & POL'Y INT'L Bus. 85, 86-93 (1973) (discussing the economic moti-
vation for dumping and the effects of dumping on national economies). As used in this article,
price discrimination also occurs if the same or similar products are sold at prices that are in
different ratios to marginal cost.

72. The antidumping law, codified at 19 U.S.C. §§ 1673-1677h (1982 & Supp. 1988), was
established by the Tariff Act of 1930, and was amended by the Trade and Tariff Act of 1984,
Pub. L. No. 98-573, 98 Stat. 2948 (1984), and the Trade Agreements Act of 1979, Pub. L. No.
96-39, 93 Stat. 160 (1979). The first congressional attempt to control the dumping of imports
was Section 801 of the Revenue Act of 1916, also known as the Antidumping Act of 1916. See 15
U.S.C. § 72 (1982).
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reducing consumer welfare.73 The economic evil of dumping is that it may
signal a predatory pricing scheme, which is a more serious economic concern.
When a firm engages in predatory pricing, it lowers a product's price below
its marginal cost (usually approximated by average variable cost) until the
target competitor or competitors are driven out of the market, at which point
the firm raises its price back to the pre-predation levels to recoup its invest-
ment and reap monopoly rents. In an international context, dumping can be
a form of predatory pricing when a firm that is protected in its home market
lowers its prices in an overseas market below cost, thereby capturing a domi-
nant market share in the foreign market by driving out the competition. 74

1. Current Administrative Procedure

Antidumping laws are only one of a series of legal weapons available to
counteract these and other claims of "unfair trade.",7 5 Under current an-
tidumping law, the International Trade Commission [hereinafter ITC] must
find either material injury, or threat thereof, to a U.S. industry, or material
retardation of its establishment resulting from imports of the foreign mer-
chandise.7 6 The Department of Commerce, through the International Trade
Administration [hereinafter ITA], makes a separate determination as to
whether the imports are being sold, or are likely to be sold, at "less than fair
value" [hereinafter LTFV].7 7 These determinations must be made under
strict statutory deadlines. 7' The margin of dumping, i.e., the difference be-
tween the "fair value" (typically, the foreign market value79) and the U.S.
price, is then assessed as a separate, nontariff antidumping duty.80

This procedure for finding a dumping violation and for calculating the
appropriate antidumping duty is, despite its conceptual simplicity in practice

73. See Ordover, Sykes & Willig, Unfair International Trade Practices, 15 N.Y.U. J. INT'L
L. & POL. 323, 328 (1983) (analyzing the benign impact of nonpredatory dumping).

74. See Note, Distinguishing International From Domestic Predation: A New Approach to
Predatory Dumping, 23 STAN. J. INT'L L. 621, 625-29 (1986).

75. For a general discussion of U.S. trade remedies, see Sandier, Primer on United States
Trade Remedies, 19 INT'L LAW. 761 (1985).

76. 19 U.S.C. § 1673(2) (1982). From 1980 to mid-1983, the ITC initiated approximately
135 antidumping investigations. As of June 1983, there were 87 antidumping orders in effect. See
ORGANIZATION FOR ECONOMIC CO-OPERATION AND DEVELOPMENT, COMPETITION AND
TRADE POLICIES: THEIR INTERACTION 111 (1984). In 1984, 73 antidumping petitions were
filed, and as of December 1984, 108 antidumping duties were in effect. See S. LANDE & C.
VANGRASSTEK, THE TRADE AND TARIFF ACT OF 1984: TRADE POLICY IN THE REAGAN AD-

MINISTRATION 116-17 (1986).
77. 19 U.S.C. § 1673(1) (1982).
78. 19 U.S.C. § 1673b, 1973d (1982); see also S. LANDE & C. VANGRASSTEK, supra note

76, at 113 (statutory timetable for antidumping investigation).
79. See 19 C.F.R. § 353.1 (fair value intended to be an estimate of foreign market value),

§§ 353.3 to .9 (factors determining fair value) (1983).
80. See 19 U.S.C. § 1673e (1982).
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78 INTERNATIONAL TAX & BUSINESS LAWYER

inherently politicized and technically complex. 81 Much of the complexity in-
volves definitional nuances for each of the terms used in the law and regula-
tions.8 2 For example, if too few sales have been made in the home market to
provide an adequate basis for calculation of a fair value, or under certain
circumstances, if the sales in the home market are determined to have been
below cost, then the law provides a hierarchy of alternate methods for ap-
proximating the fair market value.83

An antidumping investigation is usually initiated by a producer, whole-
saler, union, or trade association, which files a petition with the ITA and the
ITC. 84 The ITA may also commence an antidumping investigation on its
own initiative if available information indicates that dumping may exist. 85

2. Predatory Pricing Claims

The most significant economic argument for a strict antidumping policy,
as contrasted with the political arguments discussed below, is the possibility
that a foreign firm will materially injure a domestic industry via a predatory
pricing scheme designed to punish or eliminate competitors.86

The Supreme Court has, however, imposed a heavy burden of proof on
claims of predatory pricing. In Matsushita Electric Industrial Co. v. Zenith
Radio Corp. ,87 the Court adopted the prevailing economic view that "preda-
tory pricing schemes are rarely tried, and even more rarely succeed." 88 This
conclusion is derived from an economic analysis that views predatory pricing
as an unattractive investment decision by the potential predator. Because the
potential predator must suffer significant current losses to earn speculative
future gains, the time value of money and the possibility of future entry argue
against the prospect that any firm would actually undertake a predatory pric-
ing scheme.

81. "During its investigations, [the Department of] Commerce resorts to a series of com-
plex and often questionable economic calculations in order to develop a level basis for compari-
son of foreign market value and the United State price." Kleinfeld, A Critical Evaluation on U.S.
Fair Trade Policy, 18 VAND. J. TRANSNAT'L L. 515, 523 (1985). For detailed discussions of the
current administrative procedure, see generally S. LANDE & C. VANGRASSTEK, supra note 76, at
107-39; E. McGOVERN, INTERNATIONAL TRADE REGULATION, §§ 12.12 to .145, at 359-86
(1986); and J. PATTISON, ANTIDUMPING AND COUNTERVAILING DUTY LAWS (1987).

82. See, e.g., Bello & Holmer, Recent Developments Regarding Antidumping and Counter-
vailing Duty Injury Determinations, 20 INT'L LAW. 689 (1986) (discussing "injury"); DeGrandis,
Proving Causation in Antidumping Cases, 20 INT'L LAW. 563 (1986) (discussing "by reason of").

83. See 19 U.S.C. § 1677b (1982).
84. See id. § 1673a(b), § 1677(9)(C)-(E) (defining "interested parties").
85. See id. § 1673a(a) ("Initiation by administering authority").
86. See supra text accompanying notes 73-74.
87. 475 U.S. 574 (1986). The case dealt with a complaint by American manufacturers of

television sets that Japanese manufacturers had, for over twenty years, conspired to sell television
sets at an artificially low price in the United States. See id. at 577-78.

88. Id. at 589 (citations omitted). As applied to the facts of the case, the Court found that
evidence that the alleged conspiracy had not succeeded in over two decades of operation was a
strong indication that the conspiracy did not in fact exist. See id. at 592.
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The economic conditions necessary, under the Matsushita analysis, for a
successful predatory pricing scheme are rarely satisfied.8 9 A high degree of
horizontal concentration is required to enable the predator to support the
initial losses. High entry barriers must preclude new competitors from enter-
ing the market and must continue after the target competitors have left, al-
lowing the predator to recoup its losses. In particular, the existence of other
foreign competitors, who may be able to adjust their volume of imports with
relative ease (absent import quotas), will make international predatory pric-
ing schemes difficult.

This non-interventionist answer to the problem of possible predatory
pricing schemes by foreign firms or cartels is hardly satisfying to U.S. firms
who suffer the very real pinch of high-volume, low-priced (and allegedly be-
low-cost) imports that "steal" their market share. Industry trade associations
and organized labor have been quick to lobby politicians and the public for
stiff remedies against unfair trade practices and strict enforcement of existing
trade agreements. They contend that if a foreign producer sells a particular
good at a given price in its home market, then it ought not sell the same good
for less than that price in the United States if such sales injure domestic pro-
ducers of the same merchandise. 90

Even if many or most predatory pricing claims are unfounded, the mere
perception of unfair trade practices-the association of low-priced imports
with shrinking markets, layoffs, and wage cuts-can be a potent force for
political action. The semiconductor industry, for example, has built a strong
case alleging Japanese dumping of commodity memory chips in the United
States. 91 Perceptions of unfair trade practices, whether right or wrong, may
damage already sensitive relations with trading partners and exacerbate un-
fair trade practices. The rise of international high-technology joint ventures
compounds this risk, because despite possible overall benefits to the partners
and their national economies, these joint ventures can be used by foreign
firms to circumvent U.S. antidumping law and policies.

B. A Question of Definition

The relatively narrow legal question raised by international joint ven-
tures in the antidumping context is simply whether a joint venture's product
can ever be considered "dumped" in the domestic market. For example, sup-
pose that a Japanese electronics firm combines with a U.S. semiconductor
company to form a joint venture that will research, and subsequently produce
and distribute, a particular type of semiconductor. This joint venture may

89. See Ordover & Willig, An Economic Definition of Predation: Pricing and Product Inno-
vation, 91 YALE L.J. 8, 9-12 (1981); see generally P. AREEDA & L. KAPLOW, supra note 46, at
528-49.

90. See H.R. REP. No. 317, 96th Cong., 1st Sess. 44 (1979).
91. See A. Wolf, R. Gadbaw, T. Howell & T. Richards, Japanese Market Barriers in

Microelectronics: Memorandum in Support of a Petition Pursuant to Section 301 of the Trade Act
of 1974 As Amended (June 14, 1985) (petition by the Semiconductor Industry Association).
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80 INTERNATIONAL TAX & BUSINESS LAWYER

price its product low enough to drive other U.S. firms out of the market.
Under what conditions will this joint venture be liable for dumping?

1. Statutory and Regulatory Language

The heart of the legal issue is that the antidumping laws and regulations
presume the existence of separate foreign and domestic markets in which
price levels can be independently determined. Therefore, the threshold ques-
tion is whether to consider the joint venture as a part of the foreign market or
as a part of the domestic market. The statutory language and regulations
construing the language provide the natural starting point for answering this
question.

a. "United States price" and 'foreign market value"

The antidumping statute defines "United States price" as the price at
which the imported merchandise of a particular manufacturer or exporter is
sold in the United States.92 Two different benchmarks are used: the purchase
price, if the sales transaction to the first independent party in the United
States is consummated prior to importation;9 3 and the exporter's sale price, if
the sales transaction is consummated after importation. 94 The price is then
adjusted by accounting for container and packaging costs, import duties, and
taxes.9 5 For example, if a foreign manufacturer sends its product through a
subsidiary that markets the merchandise in the United States, the relevant
price is the one paid by the U.S. party.96

The law is silent, however, in cases where research, production, and dis-
tribution are performed jointly by a foreign firm and a domestic firm in the
United States. If there technically has been no "import,",97 then such an in-
ternational joint venture would arguably not be subject to antidumping
liability.

A similar difficulty is demonstrated in the calculation of "foreign market
value" or "home market price." In the Fairchild-Fujitsu case, for example, if
the new joint venture sells a certain chip in the United States at a given price,
can that price be compared with the price Fujitsu charges for the same chip in
Japan?

The foreign market value of imported merchandise is normally deter-
mined by the price sold or offered for sale in the foreign market, adjusted for

92. See 19 U.S.C. § 1677a (1982).
93. See id. § 1677a(b); see also 19 C.F.R. § 353.10(b) (1986).
94. See 19 U.S.C. § 1677a(c) (1982); see also 19 C.F.R. § 353.10(c) (1986).
95. See 19 U.S.C. § 1677a(d)-(e) (1982); see also 19 C.F.R. § 353.10(d)-(e) (1986).
96. See 44 Fed. Reg. 12,411 (1979); see also S. REP. No. 249, 96th Cong., 1st Sess. 93-94

(1979), reprinted in 1979 U.S. CODE CONG. & ADMIN. NEWS 381, 479-80.
97. Cf Schiavone-Chase Corp. v. United States, 553 F.2d 658, 663-64 (Ct. Cl. 1977) (to

"import" generally refers to the bringing of items into a country from outside the geographical
and political limits of the country).
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the cost of containers and preparation for shipment to the United States.98 If
the ITA cannot determine the foreign market value under this provision, then
the law provides for a "constructed value," determined by the cost of materi-
als and general expenses, and defined narrowly to exclude costs that are not
directly connected with a particular sales transaction (such as R&D costs). 99

Moreover, in a special provision for multinational corporations, the law
provides that the foreign market value be determined "by reference to the
foreign market value at which such or similar merchandise is sold in substan-
tial quantities by one or more facilities outside the country of exportation." 10

This calculation involves adjustments for differences in the costs of produc-
tion, including taxes, labor, materials, and overhead, where such differences
are satisfactorily demonstrated, as well as the costs of packaging and ship-
ping.10 1 However, all of these provisions contemplate "merchandise exported
to the United States" and thus do not apply to the international joint venture
operating in the United States.

b. "Exporter" and "industry"

Another approach used to determine whether an international joint ven-
ture may be liable for dumping in the United States looks to the definitions of
"exporter" and "industry." Recall that antidumping duties are imposed
when there has been material injury, or threat thereof, to a U.S. "industry"
by reason of imports at LTFV from a foreign "exporter."' 1 2 If the interna-
tional joint venture is deemed to be not an "exporter," or if it is found to be
part of the domestic "industry," then presumably no dumping liability will
attach.

The antidumping law defines "exporter" broadly to include even the ac-
tual importer of the goods if the two are related. Such a relationship would
exist, for example, if one person had more than twenty percent control of
both the exporter and importer. 10 3 Thus, if Fujitsu manufactures a chip
abroad, imports it to a joint venture of which it owns more than twenty per-
cent, and sells that chip in the United States at LTFV to the injury of the U.S.
industry, then it will be liable for antidumping duties.

Although this provides a relatively clear rule for determining when a
foreign company is an "exporter," a question left open by the current law

98. See 19 U.S.C. § 1677b(a)(1) (1982); see also Consumer Prod. Div., SCM Corp. v. Silver
Reed Am., 753 F.2d 1033, 1035-38 (D.C. Cir. 1985) (discussing adjustment of foreign market
value for indirect selling expenses).

99. See 19 U.S.C. § 1677b(a)(2), (e)(l) (1982) ("constructed value" is the sum of costs for
material, fabrication, general expenses, and profit); see also 19 C.F.R. § 353.6 (1986) ("[floreign
market value determined by constructed value"); cf. East Chilliwack Fruit Growers Co-operative
v. United States, 655 F. Supp. 499, 503 (Ct. Int'l Trade 1987) (discussing "general expenses" in
determination of constructed foreign market value).

100. 19 U.S.C. § 1977b(d)(3) (1982).
101. Id.
102. See supra text accompanying note 76.
103. 19 U.S.C. § 1677(13)(D) (1982).
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concerns the possibility that a joint venture's product may become "value
added" in the United States-that is, if all or most of the value to a product is
added in the United States, then it may not make sense to call the foreign
company an "exporter."

The indicia of "value added" production activity include: (1) the nature
of the facility; (2) the quantity and type of U.S.-made parts included in the
product; (3) employment in the United States; (4) whether the production
involves merely assembly or actual fabrication or manufacturing; and (5) the
extent and source of capital investment. " Unfortunately for prospective in-
ternational joint venturers, however, this formulation hardly provides the cer-
tainty needed for complex business dealings.

Another way for an international joint venture to escape dumping liabil-
ity may be for it to be deemed part of the domestic industry. For example,
suppose that the joint venture performs the research and design of the prod-
uct (incurring fixed costs) in the United States, but manufactures the product
(incurring variable costs) overseas. Will the parent firms be liable for dump-
ing if the goods are then sold in the United States at LTFV?

The antidumping statute's definition of "industry" is not especially help-
ful in this context.10 5 However, the ITC has "been prepared to recognize an
industry as domestic even if a significant part of its principal manufacturer's
activities takes place abroad.' 1°6 The relevant factors in this determination
include the degree of technical expertise and capital investment, the value
added, and the number of employed workers in the United States. 107 On the
other hand, the ITA has been reluctant to allow mere assemblers to be in-
cluded with manufacturers as part of the domestic "industry."' 0 8  Thus,
under certain conditions an international joint venture could be considered
part of the domestic industry and therefore not subject to antidumping duties.

c. "Foreign merchandise"

Finally, although the antidumping laws apply only to "foreign merchan-
dise" sold in the United States at LTFV, the statutes and regulations do not
define the term. With regard to the products of a joint venture, the answer

104. Color Television Receivers from Korea and Taiwan, USITC Pub. 1514, Inv. No. 731-
TA-134, 135 (Apr. 1984) (final determination).

105. "Industry" is defined generally as "the domestic producers as a whole of a like product,
or those producers whose collective output of the like product constitutes a major proportion of
the total domestic production of that product." 19 U.S.C. § 1677(4)(A) (1982). Subsection (B) of
the definition is slightly more helpful, but still question-begging: "When some producers are
related to the exporters or importers, or are themselves importers of the allegedly subsidized or
dumped merchandise, the term 'industry' may be applied in appropriate circumstances by ex-
cluding such producers from those included in that industry." Id. at § 1677(4)(B). What consti-
tutes "appropriate circumstances" is presumably left to the discretion of the ITC.

106. High-Capacity Pagers from Japan, USITC Pub. 1410, Inv. No. 731-TA-102 (Aug.
1983) (final determination); Pads for Woodwind Instrument Keys from Italy, USITC Pub. 1566,
Inv. No. 731-TA-152 (Aug. 1984) (final determination).

107. See E. MCGOVERN, supra note 81, § 12.133, at 374.
108. See id.
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may be derived indirectly through definitions of "exporter" and "industry,"
as above, or by analogy to other provisions in the law. For example, for the
purposes of countervailing duty law:

merchandise shall be treated as the product of the country in which it was
manufactured or produced without regard to whether it is imported directly
from that country and without regard to whether it is imported in the same
condition as when exported from that country in a changed condition by rea-
son of remanufacture or otherwise. 1

0
9

If this rule were to apply to antidumping analyses, then a joint venture
that manufactured abroad would still be subject to antidumping duties even if
one of the parents was an American firm. But if the joint venture were to
manufacture in the United States, there would be no "foreign merchandise"
even if the research and design of the product were performed overseas.

Another approach would be to assume that "foreign merchandise" is
merchandise imported from a "foreign person." Again, the antidumping laws
and regulations do not define "foreign person." One would have to argue, by
analogy, that its definition in other parts of the trade laws would apply.

More interestingly, the antidumping statute's limitation to "merchan-
dise" suggests that services offered by international joint ventures might not
be covered by the law. To the extent that research is a service, may a foreign
firm offer research services at so low a cost that other research efforts are
driven out of the market? The question may seem far-fetched, but as yet no
one has seriously considered the general question of the dumping of serv-
ices-a question relevant to the growth of high-technology joint ventures and
to the increasingly blurred division of goods and services in the current world
marketplace.

In sum, the antidumping laws implicitly incorporate the model of a dis-
tinct foreign entity that sells or exports goods in the United States at LTFV.
This conception, however, does not square neatly with the international R&D
joint ventures that have become increasingly prevalent. Under current an-
tidumping law, treatment of international joint ventures largely depends on
its specific form and structure. Even for some simple cases, there may be
disagreement over the applicable rules.

2. Policy Arguments

According to the Department of Commerce, "[t]he purpose of the U.S.
antidumping legislation is to prevent foreign firms or monopolies from dump-
ing and injuring a U.S. industry by imposing antidumping duties to equalize
prices in the two markets."" 0 This interpretation reflects pressure from the

109. 19 U.S.C. § 1677(12) (1982) ("attribution of merchandise to country of manufacture or
production").

110. L. BRIEN, ANTIDUMPING DUTIES 1 (1982) (published by the Office of Trade Policy,
International Trade Administration, U.S. Department of Commerce); cf Badger-Powhatan, Div.
of Figgie v. United States, 608 F. Supp. 653, 656 (Ct. Int'l Trade 1985) ("[The antidumping law]
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logical constituency of unfair trade laws-domestic industries-with a result-
ing policy bias in favor of protecting actual domestic competitors against for-
eign producers or even consumers who may benefit from the increased
competition, at least in the short-run."' It also indicates, consistent with the
statutory language, that a primary policy rationale for antidumping law is the
protection of domestic industry market shares.

Extending this argument, a subsidiary goal of antidumping law is the
protection of domestic employment from unfair foreign competition. As ap-
plied to international high-technology joint ventures, the fear is that a joint
venture that manufactures in the United States but employs only a few U.S.
workers at below domestic wage levels may cloak the sale of foreign products
in the United States at less than their fair value. In such a situation, labor
unions (although generally less politically influential in high-technology in-
dustries than in the so-called "mature" industries) may be counted on to
point to unfair foreign competition as the reason for lost jobs at home.

Finally, a separate policy argument holds that antidumping law is a lever
for encouraging other nations to liberalize their trade policies.112 The Gen-
eral Agreement on Tariffs and Trade [hereinafter GATT], for example, is
aimed at the progressive reduction of barriers to trade and the diversion of
trade flows according to the free trade principle.1 ' 3 Trade liberalization poli-
cies attempt to remove barriers to economic trade by reducing tariff levels
which limit the effect of nontariff measures. This argument, a broader variant
of the economic arguments regarding predatory pricing, suggests that nations
should encourage international joint ventures because they promote the inter-
national exchange of ideas and technologies.

3. A Sensible Middle Ground?

a. Problems with antidumping laws

Despite the appeal of increased efforts to combat "unfair trade," trade
legislation in the area of international high-technology joint ventures can be
problematic. First, antidumping duties, in theory at least, ultimately harm
U.S. consumers by distorting the marketplace. As long as prices are not
predatory, i.e., as long as they are above average variable cost (as a more
readily calculable proxy for marginal cost), the lower prices help consumers

was designed to protect the domestic industry from sales of imported merchandise at less than fair
value which either caused or threatened to cause injury.") (emphasis added) (citation omitted).

111. See, e.g., Victor, Antidumping and Antitrust: Can the Inconsistencies Be Resolved?, 15
N.Y.U. J. INT'L L. & POL. 339, 349-50 (1983) (dumping laws should distinguish between truly
predatory pricing and arguably procompetitive forms of dumping).

112. See ORGANIZATION FOR ECONOMIC CO-OPERATION AND DEVELOPMENT, supra note
76, at 11, 85-90, 105-17.

113. General Agreement on Tariffs and Trade, opened for signature Oct. 30, 1947, 61 Stat.
A3, T.I.A.S. No. 1700, 55 U.N.T.S. 187 (entered into force Jan. 1, 1948). See generally K. DAM,

THE GATT-LAW AND INTERNATIONAL ECONOMIC ORGANIZATION (1970).
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more than they harm the domestic industry and therefore should not be artifi-
cially raised. 114 In contrast, current antidumping law permits the imposition
of extra duties on imports sold at less than average total cost of
production. "

Second and more importantly, the antidumping remedy may be inappro-
priate in the context of high-technology industries. These industries are char-
acterized by products with short shelf lives and by constant innovation.
Competitors often need to sell high volumes of particular products to profit
from them before they become obsolete. Thus, by the time an antidumping
investigation can be completed, the relevant technology may have advanced
to the next product generation." 16

Finally, antidumping laws have an especially strong and influential polit-
ical constituency--existing domestic industries. To the extent political pres-
sures bear on trade policy, as they clearly do,' 17 trade legislation tends to be
piecemeal and protectionist. Given the importance of high-technology indus-
tries to the future economic growth of the United States, complaints of unfair
trade practices in these industries are virtually assured a sympathetic ear.

b. Muddling through

Trade laws are politically sensitive and any prospect of pure free trade is
unrealistic. As a result, proposals for wholesale legislative reform tend to be
impractical. A more pragmatic and politically workable approach is to clar-
ify and fine-tune the antidumping laws to accommodate international joint
ventures, while pressing for reciprocal treatment in continuing bilateral and
multilateral trade negotiations. The procompetitive possibilities offered by in-
ternational joint ventures support the idea that they should be subject to a
rebuttable presumption of nonliability for antidumping duties. Congress
should make clear, however, that if evidence indicates that a joint venture is
likely being used as a front for the LTFV importation of foreign-made goods,
then antidumping duties should be imposed.

114. A complete discussion of this debate is beyond the scope of this article. For a good
overview, see generally R. DALE, ANTI-DUMPING LAW IN A LIBERAL TRADE ORDER (1980).

115. See 19 U.S.C. § 1677b(e)(l) (1982 & Supp. 1986) (defining the constructed value of
imported merchandise as the sum of: (a) the cost of materials and of fabrication, (b) an amount
for general expenses and profit, and (c) the cost of containers and packaging).

116. See Holmer & Bello, The Scope of "Class or Kind of Merchandise" in Antidumping and
Countervailing Duty Cases, 20 INT'L LAW. 1015, 1017 (1986) (discussing the 256K semiconduc-
tor chip action); Howell, Benz & Wolff, International Competition in the Information Technolo-
gies: Foreign Government Intervention and the U.S. Response, 22 STAN. J. INT'L L. 215, 251
(1986) (discussing timing considerations in the ineffectiveness of trade remedies in high technol-
ogy cases); Mattice & Cunningham, High Technology Imports and the U.S. Countervailing Duty
and Antidumping Laws, 10 RUTGERS COMPUTER & TECH. L.J. 189, 213-14 (1984) (same).

117. President Reagan's veto of the Omnibus Trade Bill, H.R. No. 3, 100th Cong., 1st Sess.
(1987), because of a provision requiring advance notice of plant closings and mass layoffs, and his
subsequent signing of a plant closing bill, is a prime example. See Wehr, Reagan Bows to Politics
on Plant-Closing Bill, 46 CONG. Q. 2216 (1988).
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This determination could be made by using the amount of production
performed in the United States as a benchmark for the imposition of an-
tidumping duties. Such an amendment would be premised on the underlying
policy of antidumping duties-protection of domestic industries and employ-
ment-and would comport with the definition of "foreign merchandise"
under countervailing duty law.

Of two possible approaches-a multi-factored balancing standard versus
a bright-line rule-the latter is probably slightly preferable due to its predict-
ability, despite its over-inclusiveness or under-inclusiveness." l8 Under such
an approach, an international joint venture would not be subject to antidump-
ing duties if, for example, more than fifty percent of its value was added-as
possibly measured by employment-in the United States. t 19 However, if a
joint venture manufactured abroad, then it would be subject to normal an-
tidumping analysis. This would prevent foreign firms from circumventing
U.S. antidumping laws by setting up research joint ventures here, producing
abroad, and selling in the United States at LTFV. Note that if a wholly do-
mestic firm produced abroad and sold in the United States at LTFV, it would
not be subject to antidumping duties but could still face possible antitrust
liability for predatory pricing.

c. Implementing the approach

The obvious difficulty with this suggestion is that allocating costs to pro-
duction can be very complex, particularly those costs for a technologically
sophisticated product. Yet, the regulations currently governing the determi-
nation of "foreign market price" are just as complicated. More importantly,
the proper allocation of research costs in general poses a vexing issue for
high-technology joint ventures. 12

0 Given the high risk involved in research,
its costs are not like other capital costs that can be amortized accurately over
the expected number of years of production. Given the bias in antidumping
law toward protecting domestic employment, some asymmetry may be una-
voidable. For example, research costs may have to be excluded in the deter-
mination of whether antidumping laws apply.

118. Although a multifactored sliding-scale approach might have theoreiical appeal, the in-
evitably complex valuation problems discussed below in the text would complicate its
application.

119. This proposal is consistent with a report on science and technology prepared by the
Trilateral Commission. Former Carter Aide Rips U.S. Policy on Fairchild, San Jose Mercury
News, Mar. 20, 1987, at C-l, col. 6. Former Defense Secretary Harold Brown, criticizing the
Reagan administration for causing the collapse of the Fairchild-Fujitsu deal, commented that "I
think we should pay more attention to where the plants are, where the people are and what their
nationality is who are doing the work than we should to who owns the stock." Id.

120. See Mattice & Cunningham, supra note 116, at 210-11 (discussing problems with calcu-
lating research and development costs as part of the costs of production).
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Applying a value-added test 12 1 would prevent a foreign firm from selling
at LTFV in the United States and from preying on U.S. firms. The mechan-
ics of the value-added test force a foreign firm to incur fixed costs in the
United States and to incur variable costs abroad. The result: joint ventures
that took advantage of research expertise in the United States and lower labor
costs abroad would possibly encounter dumping actions unless they could
show that they had added at least fifty percent of their product's value in the
United States. On the other hand, a joint venture that incurred research costs
abroad but manufactured in the United States would survive antidumping
scrutiny.

Allowing employment to serve as a proxy for value-added tests could
greatly simplify the calculations. Research personnel would count equally
with manufacturing personnel, thereby avoiding the asymmetry under a
traditional cost basis of comparison. The use of employment to determine
antidumping liability is consistent with the protection of domestic employ-
ment rationale discussed previously. The disadvantages of such an approach
are that it might risk underutilizing automation, increasing compliance and
recordkeeping costs (the current method for obtaining cost information is
well-systematized, despite its complexity), and encouraging strategic behavior
(a firm employing precisely fifty-one percent U.S. labor). A more subtle dis-
advantage is the possible political backlash from the prospect of "foreign"
companies taking over once-domestic industries simply by hiring domestic
employees.

d. Deeper problems

In addition, the larger problem with this legislative tinkering is that it
may obscure a deeper trade problem: nontariff barriers to entry in foreign
markets. 122 Returning to the United States-Japan example, dumping stems
in part from the inability of U.S. firms to enter Japanese markets, because in
theory, a firm cannot dump abroad unless it has a protected home market. 12 3

Without the protected Japanese market, U.S. firms would (in theory) be able
to take advantage of higher prices in the Japanese market to reduce the Japa-
nese firms' domestic market power. But the inability of U.S. firms to do so,

121. The use of "value-added" in this context may be analogized to its use in tax policy,
which requires domestic corporations with foreign subsidiaries that do not file consolidated re-
turns to allocate income within the corporate family. See generally B. BITrDER & J. EUSTICE,
FEDERAL INCOME TAXATION OF CORPORATIONS AND SHAREHOLDERS § 15.03 (5th ed. 1987).
Section 482 of the Internal Revenue Code provides a mechanism for assigning "value" to goods
and services, so that the appropriate amount of income can be assigned to foreign and domestic
operations. See, e.g., G.D. Searle & Co. v. Commissioner, 88 T.C. 252 (1987); Eli Lilly & Co. v.
Commissioner, 84 T.C. 996 (1985); Hospital Corp. of America v. Commissioner, 81 T.C. 520
(1983).

122. Examples of nontariff barriers include technical standards, import quotas, import
licensing procedures, complex customs procedures and product distribution practices, and gov-
ernment subsidies. See generally J. BARTON & B. FISHER, INTERNATIONAL TRADE AND IN-

VESTMENT 433-52 (1986).
123. See supra note 71 and accompanying text.
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coupled with their apparent success in other geographic markets, suggests the
presence of nontariff barriers to entry into the Japanese market. In fact, the
United States-Japan Semiconductor Trade Agreement was tailored to deal
with this particular problem. 12 4 In the future, the rise of international joint
ventures may result in less attention being focused on traditional trade reme-
dies and more attention being focused on new approaches that involve bilat-
eral or multilateral agreements to achieve trade goals.

C. GA TT and the Future

The growth of international high-technology joint ventures is only begin-
ning. Because most international high-technology joint ventures have con-
centrated only on pooled R&D efforts rather than on the production and
distribution of finished products, they presently raise few legal problems. As
they continue to grow in numbers and importance, however, and as they
move into manufacturing and marketing, they will likely spark new trade
frictions and protectionist sentiments.

Moreover, the rise of international high-technology joint ventures
portends a future of "triads"- high-technology linkages between Asia, Eu-
rope, and the United States. This vision of the future, as described by Warren
Davis of the Semiconductor Industry Association,12 5 will rely increasingly on
multilateral trade agreements and on free market access. Unified recognition
of a global marketplace will be essential to coherent policymaking. National
policies should not permit global markets for merger purposes while exclud-
ing foreign competition on protectionist antidumping grounds. To the extent
that antidumping really is a "competitiveness" issue, the concern should be
the removal of trade barriers combined with agreements ensuring that firms
do not sell below average variable cost.

In the near future, major trading partners will likely work through the
current round of GATT negotiations to reach such a goal. One area of possi-
ble trade reform is the GATT's treatment of antidumping. The current
Dumping Code was formulated in the mid-1970s during the Tokyo Round of
Multilateral Trade Negotiations. 12 6 The Code recognizes that antidumping
practices should "not constitute an unjustifiable impediment to international
trade" and that antidumping duties "may be applied only... [where] dump-
ing causes or threatens material injury to an established industry or materi-
ally retards the establishment of an industry." 127 Thus, the agreement

124. See supra note 7 and accompanying text.
125. See W. Davis, Trends in Information Technology and Their Possible Impact on Europe

(1986) (unpublished manuscript). This scenario is increasingly likely in light of efforts to achieve
an economically integrated European Community by 1992.

126. Agreement on Implementation of Article VI of the General Agreements on Tariffs and
Trade, Apr. 12, 1979, 31 U.S.T. 4919, T.I.A.S. No. 9650.

127. Id. at Preamble. In other words, a dumping violation may be found if the export price
of a product is less than the price that would be charged for the same or similar product for
domestic consumption in the exporting country.
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requires finding that: (a) dumping has occurred; (b) material injury or retar-
dation has occurred; and (c) a direct causal link between the dumped imports
and the alleged injury can be established.

As international joint ventures proliferate, future rounds of negotiations
should address the antidumping concerns raised above, as well as the under-
lying debate between protectionism and free trade. A test of the current
round of GATT negotiations will be the problem of market access. With this
issue set as a major agenda item, the negotiating parties have a broad man-
date to roll back illegal barriers to trade, 128 although some observers note the
continuing risk that negotiators will again succumb to domestic protectionist
pressures. 129

A variety of interest groups-including multinational corporations,
high-technology industry trade associations, and organized labor-will be
supporting these market access negotiations. In light of current protectionist
sentiments and despite the current rhetoric about competitiveness and free
trade, one possible avenue for international trade discussions is reciprocity.
Although GATT negotiators have not been able to reach a consensus on reci-
procity, 130 recent success with the reciprocity provisions in the Semiconduc-
tor Chip Protection Act1 31 to discipline trading partners may serve as an
example to facilitate progress. The use of reciprocity to prevent dumping by
international joint ventures may eventually lead to uniform rules with global
application. 132

The principle of reciprocity is easily applicable to international high-
technology joint ventures. The policies outlined in this article allow for their
formation and growth, and allow for circumscription by the antitrust and
trade concerns described, in order to preserve the benefits of competition for
consumers of high-technology goods and services. Reciprocity should also
ensure that firm growth is restricted no more than necessary. More impor-
tantly, reciprocity will directly respond to protectionist concerns regarding
dumping, thereby creating a politically viable avenue for constructive change.

128. Interview with Warren Davis, Vice President, Semiconductor Industry Association, in
Stanford, Cal. (Oct. 9, 1986).

129. See, e.g., Graham, Reforming the International Trading System: The Tokyo Round
Trade Negotiations in the Final State, 12 CORNELL INT'L L.J. 1, 3 (1979).

130. Interview with Warren Davis, see supra note 128.
131. See 17 U.S.C. §§ 901-914 (Supp. 1986). The Act, passed in 1984, provides ten-year

copyright-style protection for semiconductor chip designs of U.S. companies that prevents the
designs from being copied and reproduced by other companies, within the United States and
abroad.

The Act also allows the Secretary of Commerce to give interim protection to chips made in
countries making good-faith efforts toward enacting laws protecting American chips. See id.
§ 914. As a measure of its success, the Act was extended by Congress until 1991. See Pub. L.
No. 100-159, §§ 2, 4, 101 Stat. 899, 900 (1987). The Act has also prompted the Japanese govern-
ment to protect chips-including U.S. designs-from being copied.

132. For example, the recently enacted Omnibus Trade and Competitiveness Act, Pub. L.
No. 100-418, 102 Stat. 117 (1988), is premised on the belief that the United States can use access
to its vast domestic markets as a lever to open foreign markets to American firms, hoping that
the world will follow its example.
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CONCLUSION

There is little question that we are witnessing a more international and
interdependent business environment. As firms seek to reduce costs in this
new global marketplace, high-technology industries that depend heavily on
constant research and development advances will increasingly turn toward
innovative partnerships and alliances.

The legal system needs to respond to these new varieties of joint ventures
by adapting current antitrust and antidumping laws to meet the needs and
challenges of international high-technology joint ventures.

Traditional antitrust doctrines fail to tailor their criteria to the flexible
combinations of R&D, production, and distribution that international high-
technology joint ventures provide. Adopting a more problem-focused analy-
sis would be in accord with both contemporary government and judicial em-
phases on economic efficiency assessment and would better reflect the
antitrust policies of major U.S. trading partners.1 33

Current antidumping law subjects international joint ventures to many
complex statutory determinations that provide no clear-cut indication of
dumping liability. Economic theory suggests that true predatory pricing
schemes are rare. Yet, political reality suggests that injured domestic indus-
tries will increasingly resort to trade remedies to attack even potentially bene-
ficial joint ventures. Because the language and history of the antidumping
provisions evince an intent to protect domestic employment, an amendment
to the antidumping law that defines the status of a joint venture in terms of
the percentage of manufacturing and production performed in the United
States would represent an initial step toward clarifying the law in this area.

This article began by asking whether the Reagan Administration's anti-
trust and trade objections to the Fairchild-Fujitsu deal are supported by legal
analysis. We have concluded that they essentially are not, compelling a rec-
ognition that various interest groups, willing to manipulate antitrust and an-
tidumping concerns, legitimized their opposition. As international linkages
in high technology become more important in the coming decades, future
proposals will likely encounter similar responses. A clearer sense of the real
antitrust and antidumping issues will allow potential partners to steer clear of
such concerns and promote appropriate and desirable integration of industry
across national borders.

133. In the Fairchild-Fujitsu case, the parent firms' low market share, even under narrow
market definitions, would most likely have allowed the joint venture to proceed.
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