
Berkeley Journal of International Law
Volume 5
Issue 2 Summer Article 5

1987

The Legal Regime of Hong Kong after 1997: An
Examination of the Joint Declaration of the United
Kingdom and the People's Republic of China
Nancy C. Jackson

This Article is brought to you for free and open access by the Law Journals and Related Materials at Berkeley Law Scholarship Repository. It has been
accepted for inclusion in Berkeley Journal of International Law by an authorized administrator of Berkeley Law Scholarship Repository. For more
information, please contact jcera@law.berkeley.edu.

Recommended Citation
Nancy C. Jackson, The Legal Regime of Hong Kong after 1997: An Examination of the Joint Declaration of the United Kingdom and the
People's Republic of China, 5 Int'l Tax & Bus. Law. 377 (1987).
Available at: http://scholarship.law.berkeley.edu/bjil/vol5/iss2/5

http://scholarship.law.berkeley.edu/bjil
http://scholarship.law.berkeley.edu/bjil/vol5
http://scholarship.law.berkeley.edu/bjil/vol5/iss2
http://scholarship.law.berkeley.edu/bjil/vol5/iss2/5
mailto:jcera@law.berkeley.edu


The Legal Regime of Hong Kong
After 1997: An Examination of the

Joint Declaration of the United
Kingdom and the People's

Republic of China

by
Nancy C. Jackson

INTRODUCTION .................................................. 379

1. DOMESTIC LEGAL REGIME .................................. 381
A. The Basic Law: Hong Kong's "Constitution"............. 382

1. Hong Kong's Present Constitution ................... 383
2. Hong Kong's Constitution under the PRC ............ 385

a. Government Structure ........................... 385
b. Fundamental Rights ............................. 388

B. Local Hong Kong Laws ................................ 389
1. Laws Previously in Force ............................ 389

a. Specific Guarantees .............................. 389
b. General Assurances .............................. 392

2. Laws Enacted by The Hong Kong SAR Legislature ... 394
C. The Courts ............................................ 395
D . Sum m ary .............................................. 396

II. INTERNATIONAL LEGAL REGIME ............................ 396
A. Rules of Public International Law ....................... 397
B. Interpretation of the Joint Declaration: Scope of

A ssignm ent ............................................ 402
1. General Rules of Treaty Interpretation ............... 403
2. Text of the Joint Declaration ........................ 404

a. Treaties to which the PRC is a party .............. 404
b. Treaties implemented in Hong Kong .............. 405

i. Treaties affected .............................. 405
ii. Succession Standard .......................... 409

c. All other Treaties ................................ 410
d. International Organizations ....................... 411
e. Sum m ary ....................................... 413

3. Express Provision for Continued Participation in
Certain Treaties: GATT and Human Rights .......... 413

1

Jackson: The Legal Regime of Hong Kong after 1997: An Examination of the J

Published by Berkeley Law Scholarship Repository, 1987



378 INTERNATIONAL TAX & BUSINESS LAWYER [Vol. 5:377

4. Sum m ary ........................................... 416

III. ENFORCEMENT OF THE JOINT DECLARATION ................ 416
A. Binding Effect of The Joint Declaration .................. 417
B. Enforceability of The Joint Declaration .................. 418

1. Acceptance of the International Court of Justice
Jurisdiction ......................................... 418

2. Protection of Hong Kong Citizens ................... 419
3. Enforceability by Third-Party States .................. 420

C. Non-legal Enforcement ................................. 421
CONCLUSION . .................................................... 422

TEXT OF THE JOINT DECLARATION OF THE GOVERNMENT OF THE

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

AND THE GOVERNMENT OF THE PEOPLE'S REPUBLIC OF CHINA ON

THE QUESTION OF HONG KONG .................................. 424

2

Berkeley Journal of International Law, Vol. 5, Iss. 2 [1987], Art. 5

http://scholarship.law.berkeley.edu/bjil/vol5/iss2/5



LEGAL REGIME OF HONG KONG

The Legal Regime of Hong Kong
After 1997: An Examination of the

Joint Declaration of the United
Kingdom and the People's

Republic of China

by
Nancy C. Jacksont

INTRODUCTION

On July 1, 1997, the British lease on Hong Kong will expire, and the
Crown colony will become a part of the People's Republic of China [hereinaf-
ter China or the PRC]. This transfer of sovereignty will be an event of great
historical significance, as a socialist developing country absorbs one of the
world's most prosperous commercial centers. The outcome for Hong Kong
cannot be predicted with certainty, given the unique array of political, socio-
economic, and legal issues posed. The foundations of post-1997 Hong Kong
have been laid, however, in a recent British/Chinese treaty, the Joint Decla-
ration of the Government of the People's Republic of China and the Govern-
ment of the United Kingdom of Great Britain and Northern Ireland on the
Question of Hong Kong (hereinafter the Joint Declaration).' This Article ex-
amines the Joint Declaration in an attempt to determine the nature of Hong
Kong's legal regime after 1997.

Britain's present sovereignty over Hong Kong is derived from three trea-
ties concluded with China in the 19th century.2 At the end of the Opium War
in 1842, a defeated China ceded Hong Kong Island in perpetuity to Great

t Associate, Gibson, Dunn & Crutcher, Washington, D.C. The author wishes to join
with the editors of ITBL in honoring Professor Stefan Riesenfeld by dedicating this article to
him, with much gratitude for his years of guidance and inspiration.

1. Joint Declaration of the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the People's Republic of China on the Question of
Hong Kong, Dec. 19, 1984, United Kingdom-People's Republic of China, 1984 Gr. Brit. T.S.
No. 26 (Cmd. 9543) [hereinafter Joint Declaration]. The text of the Joint Declaration appears in
an Appendix to this Article.

2. China has long maintained that all of these treaties are "unequal treaties" imposed by
force, and that therefore they are invalid under international law. According to a Chinese legal
scholar, an unequal treaty is one between two unequal bargaining States which is without legal
validity. Wang Yao-t'ien, International Trade Treaties and Agreements 10 (1958), translated in
2 J. COHEN & H. CHIN, PEOPLE'S CHINA AND INTERNATIONAL LAW: A DOCUMENTARY

STUDY 1119 (1974). For a discussion of the three treaties and Hong Kong's subsequent history,
see P. WESLEY-SMITH, UNEQUAL TREATY, 1898-1977 (1980).

19871
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380 INTERNATIONAL TAX & BUSINESS LAWYER

Britain in the Treaty of Nanking.3 In 1860, following eighteen more years of
conflict, China signed the Convention of Peking,4 ceding the Kowloon penin-
sula and Stonecutters Island to Great Britain, again in perpetuity. Finally, in
the Convention of 1898,5 China agreed to lease the New Territories (now
92% of the total colony) to Britain for a term of 99 years beginning on July 1,
1898. Technically, the 1997 expiration date is significant only with respect to
the latest treaty. However, all three territories, collectively referred to as
"Hong Kong" since 1898, function so interdependently as one economic unit
that any partition would threaten the viability of the colony itself. Therefore,
the transfer must include the entire territory.6

The Joint Declaration represents a culmination of two years of intense
negotiations between the British and Chinese Governments over the future of
Hong Kong.7 Although the PRC will regain sovereignty over its former ter-
ritories in 1997, it was willing to concede to Hong Kong a high degree of
autonomy, at least in the short term. For its part, Great Britain sought to
guarantee as little disruption to the colony as possible, hoping to preserve
Hong Kong in its present form and ensure its continued prosperity and stabil-
ity.' The resulting Joint Declaration embodies a political compromise
whereby China will resume sovereignty over the Hong Kong territory in 1997
but will leave Hong Kong basically unchanged for 50 years following the
transfer.

In general outline, the Joint Declaration provides that after 1997, Hong
Kong will become a Special Administrative Region (hereinafter SAR) of the
People's Republic of China under Article 31 of the Chinese Constitution.9

3. Treaty of Nanking, Aug. 29, 1842, China-Great Britain, 50 British and Foreign State
Papers 389, reprinted in 93 Parry's T.S. 465 (1979).

4. Convention of Peking, Oct. 24, 1860, China-Great Britain, 50 British and Foreign State
Papers 10, reprinted in 123 Parry's T.S. 71 (1979).

5. Convention of 1898, June 9, 1898, China-Great Britain, 90 British and Foreign State
Papers 17, reprinted in 186 Parry's T.S. 310 (1979).

6. While Great Britain at one time insisted on enforcing its legal right to Hong Kong
Island and Kowloon, it has conceded the point, realizing that Hong Kong's survival depends on
preserving the territories' union. Davies, How Britain Fell for the Peking Game Plan, FAR E.
ECON. REV., June 21, 1984, at 44. Furthermore, China's position has always been that all three
treaties are invalid as unequal treaties and that it could therefore retake the entire territory when-
ever it wished. See supra note 2. For the PRC, the expiration date of the 1898 Convention may
merely represent a convenient date to restore the territory to Chinese sovereignty.

7. For an excellent account of the negotiations, see D. BONAVIA, HONG KONG 1997
(1985).

8. See Davies, Initialled, Sealed and Delivered, FAR E. ECON. REV., Oct. 4, 1984, at 12-
13. For a discussion of the possible interests and positions taken by the negotiating parties, see
Comment, Rethinking Hong Kong: A Blueprint for the Future, I UCLA PAC. BASIN L.J. 247
(1982).

9. Article 31 states: "'The State may establish special administrative regions when neces-
sary. The systems to be instituted in special administrative regions shall be prescribed by law
enacted by the National People's Congress in light of the specific conditions." PRC CONST. art.
31, reprinted in 3 Consts. of the Countries of the World (Oceana) K9 (1983).

[Vol. 5:377
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LEGAL REGIME OF HONG KONG

The SAR will enjoy "a high degree of autonomy," except in foreign and de-
fense affairs.'° More specifically, the PRC promises in the Joint Declaration
to promulgate a Basic Law for Hong Kong stipulating that "after the estab-
lishment of the Hong Kong Special Administrative Region, the socialist sys-
tem and socialist policies shall not be practiced in the Hong Kong Special
Administrative Region and that Hong Kong's previous capitalist system and
life-style shall remain unchanged for 50 years."' 'I

The text of the Joint Declaration consists principally of the Declaration
itself, which contains only the broad outlines of the British/Chinese agree-
ment, and an Annex setting out in more detail specific guarantees of Hong
Kong's autonomy. A second Annex establishes the Sino-British Joint Liaison
Group, which will function during the interim period leading up to 1997
"with a view to the effective implementation of the Joint Declaration."' 12 A
third Annex deals with the issue of land leases. Finally, accompanying the
Joint Declaration, is an exchange of memoranda between the British and Chi-
nese declaring their positions regarding the sensitive issue of the nationality of
Hong Kong citizens.

This Article considers the Joint Declaration in terms of the legal regime
it establishes for post-1997 Hong Kong. It attempts to determine the extent
to which specific guarantees are made, as well as the boundaries within which
change is possible. Part I examines the domestic legal system of Hong Kong,
including the Basic Law and all other laws whether currently in force or to be
enacted in the future. Part II discusses the international legal regime of Hong
Kong. The breadth of this regime will depend on the extent to which aspects
of current British treaties affecting Hong Kong will remain in force after
1997. Part III briefly discusses the enforceability of the Joint Declaration and
considers whether the legal system it establishes will be a reliable source of
rights and remedies. The Article concludes that Hong Kong's post-1997
legal regime could be very similar to its present one, although the Joint Dec-
laration affords the PRC considerable flexibility to impose change should it
later wish to do so.

I
DOMESTIC LEGAL REGIME

The domestic legal regime established by the Joint Declaration for post-
1997 Hong Kong will determine, to a great extent, the degree of autonomy
Hong Kong will enjoy as part of the PRC. Such autonomy will be more
secure if it is based on a foundation of law which is insulated from future
changes in China's leadership and policies.

10. Joint Declaration, art. 3(2).
II. Joint Declaration, Annex I, sec. I, para. 1.
12. Joint Declaration, Annex II, para. I.

1987]
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The fundamental promise of the Joint Declaration with regard to munic-
ipal law is that the existing legal system in Hong Kong will remain basically
unchanged for 50 years. This promise appears to guarantee that any disrup-
tion of Hong Kong's socio-economic structure will be minimal when the PRC
resumes sovereignty in 1997. The relevant provisions of the treaty must be
examined, however, to understand how, and the extent to which, the PRC's
promise of 50-year autonomy is to be implemented.

Annex I to the Joint Declaration states: "[tihe laws of the Hong Kong
Special Administrative Region shall be the Basic Law, and the laws previ-
ously in force in Hong Kong and laws enacted by the Hong Kong Special
Administrative Region legislature."1 3 The following sections discuss the
sources of law for post-1997 Hong Kong. Section A treats the Basic Law,
which will function as Hong Kong's "Constitution," comparing it to the pres-
ent constitutional structure of the colony and speculating as to the structure
of the post-1997 Hong Kong government. Section B examines local Hong
Kong laws, both those currently in force and those to be enacted in the fu-
ture. Section C discusses the role of the courts in enforcing Hong Kong's
laws.

A. The Basic Law: Hong Kong's "Constitution"

The cornerstone of Hong Kong's relationship to the PRC will be the
Basic Law, which will embody the principles of the Joint Declaration and
establish the structure of Hong Kong's legal system. All other laws existing
in Hong Kong will be allowed to continue in force so long as they do not
"contravene the Basic Law." 14 Furthermore, the Basic Law will establish the
political and judicial structure of Hong Kong and the relationship of that
structure to the political organs of the PRC.15 In this sense, as the supreme
law of the territory, the Basic Law will function as a constitution for Hong
Kong.

The drafting of the Basic Law is to be undertaken by the PRC, as prom-
ised in Article 3(12) of the Joint Declaration:

[t]he above-stated policies of the People's Republic of China regarding Hong
Kong and the elaboration of them in Annex I to this Joint Declaration will be
stipulated, in a Basic Law of the Hong Kong Special Administrative Region of
the People's Republic of China, by the National People's Congress of the Peo-
ple's Republic of China. 16

In 1985, the PRC established a Basic Law Drafting Committee [hereinafter
the Drafting Committee], consisting of 40 Chinese members appointed by the

13. Joint Declaration, Annex I, sec. II, para. 3.
14. See Joint Declaration, Annex I, sec. II, para. 1. For further discussion of the relation-

ship of the Basic Law to other laws, see infra Part I.B.
15. Article 3(3) of the Joint Declaration states that "the Hong Kong Special Administra-

tive Region will be vested with executive, legislative and independent judicial powers, including
that of final adjudication."

16. Joint Declaration, art. 3(12).

[Vol. 5:377
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LEGAL REGIME OF HONG KONG

PRC government and 23 Hong Kong members selected by the. initial 40 Chi-
nese members. This 63-member team has begun the consideration of the
form and content of the Basic Law and is expected to produce a first Draft in
1988.17 A final Draft of the Basic Law will go into effect in 1997.

In response to demands by the Hong Kong public that local people be
allowed to participate in the drafting of their own Basic Law,18 the PRC
authorized the formation of a Consultative Committee of Hong Kong resi-
dents to advise the Drafting Committee. The Consultative Committee con-
sists of 180 members representing a wide cross-section of the Hong Kong
public.1 9 Its objective is to act as a liaison between the Drafting Committee
and the public so that public concerns and aspirations will be reflected in the
Basic Law.20

The form and scope of the Basic Law cannot be predicted with any cer-
tainty." It is clearly in the interest of Hong Kong that the Basic Law be
detailed, setting out explicitly the rights of Hong Kong citizens, enumerating
the particular laws which will remain in force, and establishing specific guar-
antees of Hong Kong's autonomy vis-d-vis the PRC. In contrast, because the
Basic Law may not be amended for 50 years following its enactment in
1997,22 it is in the interest of the PRC to draft a more generalized, flexible
Basic Law which would allow the PRC greater freedom to change its policy
with regard to Hong Kong without violating its international obligations
under the Joint Declaration.

1. Hong Kong's Present Constitution

Although the contents of the Basic Law are unsettled, one certainty is
that the existing constitutional structure of Hong Kong will be abolished and
replaced by a new structure consistent with Chinese sovereignty over the ter-
ritory. Presently, the power and authority of the legislative, executive and
judicial institutions of Hong Kong are derived from Acts of Parliament and

17. Lau & Bowring, Laying Down the Law, FAR E. ECON. REV., Dec. 5, 1985, at 12, 14.

18. See, e.g., Local Link for Law Body Urged, South China Morning Post, Feb. 25, 1985, at
9, col. 1; Hong Kong Needs Big Say On Law, South China Morning Post, Mar. 1, 1985, at 5, col.
6; Need To Work Together Vital, South China Morning Post, June 20, 1985, at 12, col. 1.

19. Lau, Peking Honours List, FAR E. ECON. REV., Dec. 15, 1985, at 13.

20. See Draft Constitution of Consultative Committee, reprinted in South China Morning
Post, Aug. 22, 1985, at 10, col. 6.

21. One eminent Hong Kong constitutional scholar has predicted that the form of the Ba-
sic Law will parallel that of the Chinese Constitution, with a Preamble followed by Chapters on
1) Basic Principles of Social Policy, 2) State Institutions, 3) the Relationship between the Special
Administrative Region and the PRC, and 4) Citizens' Rights and Duties. Chen, On the Drafting
of Hong Kong's Mini-Constitution-Some Preliminary Considerations (1985) (unpublished essay on
file at the offices of the International Tax and Business Lawyer).

22. Article 3(12) of the Joint Declaration states that the Basic Law "will remain unchanged
for 50 years."

1987]
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384 INTERNATIONAL TAX & BUSINESS LAWYER

prerogative legislation2 3 of the United Kingdom. As a matter of legal theory,
as well as practice, such a legal system cannot survive the 1997 transfer of
sovereignty.

The two principal constitutional documents which establish the frame-
work for the present government of Hong Kong are the Letters Patent 24 and
the Royal Instructions. 25 The Letters Patent create the office of Governor
and confer on him concentrated and wide-ranging powers; he is appointed by
the Crown to represent the Queen's sovereignty over Hong Kong, and his
legal authority is therefore almost unlimited.26 The Royal Instructions estab-
lish the composition, powers and procedures of the Executive and Legislative
Councils, which are the local Hong Kong executive and legislative bodies.27

The Legislative Council [hereinafter Legco] has the authority to pass
local laws (ordinances) by majority vote, subject to the approval of the Gov-
ernor. 28 However, ordinances covering certain subject areas, such as banking
and currency, divorce, and the armed forces, must be directly approved by
the Crown before passing into law.2 9 Legco is composed of four ex officio
Members of the colonial government (including the Governor), up to twenty-
five Official Members30 appointed by the Crown, and up to twenty-nine Unof-
ficial Members appointed by the Governor.3 1 Official Members are heads of
departments of the British colonial government, while Unofficial Members
are virtually always Hong Kong Chinese citizens.

The Executive Council [hereinafter Exco] is the Hong Kong govern-
ment's final policy-making body, although the Governor is entitled to act in
opposition to its advice. 32 It consists of four ex officio Members, and an un-
limited number of official members and unofficial members appointed by the
Crown or the Governor pursuant to instructions by the Crown.3 3

23. Prerogative legislation under British law is action taken by the Crown in which Parlia-
ment is not involved. The taking and surrendering of territory fall solely within the authority of
the Crown. N. MINERS, THE GOVERNMENT AND POLITICS OF HONG KONG 64 (1981).

24. Hong Kong Letters Patent, amended 1984, 5 Consts. of Dependencies and Special Sov-
ereignties (Oceana) 31 (June 1985).

25. Hong Kong Royal Instructions, id. at 40.
26. N. MINERS, supra note 23, at 76-81. The Governor is entitled to override decisions of

the local executive and legislative bodies. He also appoints judges and other officers of the gov-
ernment, makes land grants, acts as Commander-in-Chief of the armed forces, and has special
emergency powers to make any regulations he considers desirable for the public interest. Id. at
66-67.

27. Id. at 66.
28. Hong Kong Royal Instructions, supra note 25, arts. XXII, XXV; Letters Patent, supra

note 24, art. X.
29. Hong Kong Royal Instructions, supra note 25, art. XXVI.
30. Official Members are members who also hold office under the Crown in the colony. See

id. at art. XIII.
3 1. Unofficial Members are members who are not officials of the British colonial govern-

ment. Id.
32. Id. at art. XII.
33. Id. at art. II.

[Vol. 5:377
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LEGAL REGIME OF HONG KONG

The present constitution of Hong Kong, contained in the Letters Patent
and Royal Instructions, concentrates power in the hands of the Governor and
ensures almost total authority of the Crown over the colony.34 The political
system vests little formal power in local hands, since representatives of Legco
and Exco are appointed by the colonial government. However, in spite of the
formal authority of the Crown, the British government has long adhered to a
policy of non-interference in Hong Kong, so that in practice the colony is
largely autonomous. British control is now confined mainly to matters relat-
ing to Hong Kong's international affairs, with the day-to-day administration
of the colony left to the local government. 35

2. Hong Kong's Constitution under PRC Sovereignty

The Basic Law, like many constitutions, will probably embody two es-
sential elements. First, it will establish the governmental structure and pro-
cess of Hong Kong, including the relationship between the various branches
of government, their respective spheres of authority, and the relationship be-
tween the Hong Kong and PRC governments. Second, it will establish the
fundamental rights of Hong Kong citizens, guaranteeing these rights protec-
tion against future changes in local laws.

a. Government Structure

The Joint Declaration establishes a general outline for the governmental
structure of Hong Kong. The government of the Special Administrative Re-
gion will consist of local residents. The PRC will appoint the chief executive
"on the basis of the results of elections or consultations to be held locally." 36

The chief executive will in turn nominate "principal officials" for appoint-
ment by the PRC.3 7 The Annex to the Joint Declaration provides that the
legislature will be constituted by elections and that the executive branch of
the Hong Kong government will be accountable to the legislature.38 The leg-
islature will have the authority to enact laws, which will be valid if in accord-
ance with the Basic Law.39

The Joint Declaration contains nothing further regarding the structure
and authority of the branches of government in Hong Kong. The details of
government must therefore be elaborated in the Basic Law by the Drafting
Committee. Several initial observations can be made, however, based on the
Joint Declaration itself.

34. N. MINERS, supra note 23, at 66.
35. Id. at 70.
36. Joint Declaration, art. 3(4).
37. Id.
38. Joint Declaration, Annex I, sec. I, para. 3.
39. Joint Declaration, Annex I, sec. II, para. 2.

19871
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386 INTERNATIONAL TAX & BUSINESS LAWYER [Vol. 5:377

For example, the method for selecting the chief executive is ambiguous.
Although a local inhabitant will be selected "on the basis of [local] consulta-
tions," he or she will be appointed by the PRC government. 4° This choice of
words suggests that the ultimate authority to confer power on the chief execu-
tive will be vested in the PRC, with some amount of local participation al-
lowed. Similarly, principal officials of the new regime will be nominated by
the chief executive and then appointed by the PRC government.4 1 Thus, if
the chief executive were chosen unilaterally by the PRC, China would have
control over the executive leadership of Hong Kong, since no direct consulta-
tive or elective role is provided for Hong Kong in the selection of other prin-
cipal officials.

On the other hand, the executive branch of the Hong Kong government
will be accountable to the Hong Kong legislature, which will be constituted
by elections.4

1 Whether such elections are direct or indirect, they could rep-
resent a significant democratic development for Hong Kong. Under British
colonial rule, the legislative branch of the local Hong Kong government has
until recently consisted entirely of appointees of the Crown and the Gover-
nor.4 3 However, the Joint Declaration is very general in its language and fails
to specify who will be eligible to vote for members of the legislature or how
the elections will proceed. 44 Such details, to be furnished by the Basic Law,
will be central factors in determining the extent to which the Hong Kong
SAR government will be democratic and autonomous.

An issue has arisen recently concerning the extent to which Great Brit-
ain can institute political reforms in Hong Kong during the transition period
leading up to 1997. In response to growing pressure in Hong Kong for demo-
cratic reform, Great Britain allowed the indirect election of some unofficial
members of Legco in September 1985. 4

5 Moreover, the Hong Kong govern-
ment is currently in the final stages of drafting an official proposal on political
reform, including the possibility that Legco be directly elected by 1988.46
The PRC views this "democratization" as a British attempt to interfere with
Chinese sovereignty over Hong Kong, as it will inevitably affect Hong Kong's

40. Joint Declaration, art. 3(4).
41. Id.
42. Joint Declaration, Annex I, sec. III, para. 3.
43. See supra notes 30-34 and accompanying text. In September, 1985, some unofficial

members of Legco were indirectly elected for the first time. See infra notes 45-50 and accompa-
nying text.

44. Xu Jiatun, director of the Xinhua news agency and China's chief spokesman in Hong
Kong, recently stated that it was premature to decide what kind of political system the Hong
Kong Special Administrative Region should have and whether the legislature should be chosen
by direct or indirect elections, or by "consultation." Such reference to consultation was seen by
many as a breach of the Joint Declaration, which promises elections. Lau & Bowring, supra note
17, at 12.

45. Id. at 12-14.
46. Financial Times, Apr. 21, 1987, at 2. After weighing public response to the green pa-

per, the Government will issue a white paper early in 1988.
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LEGAL REGIME OF HONG KONG

expectations regarding future participation in government. 47 The PRC has
asked the British to halt all such reforms until the Basic Law is drafted.4 8

Great Britain has responded by stating that the Joint Declaration explicitly
confers on it full responsibility to manage Hong Kong until 1997,49 giving
Great Britain the right to introduce democratic reforms.5 °

Such a conflict between the drafting of the Basic Law by the Chinese and
the simultaneous implementation of change by the British reveals an underly-
ing conflict of the Joint Declaration as a whole: it promises now to maintain
intact a system as it will exist in 11 years. This arrangement allows the Brit-
ish and local Hong Kong people to prepare for 1997 by buttressing Hong
Kong's independence with new laws or political structures, without violating
the letter of the Joint Declaration. The PRC can argue only that the British
are violating the spirit of the treaty if change is introduced too boldly. Of
course, political realities dictate caution; in 1997, the PRC will have the
power, if not the right, to breach its promises made in the Joint Declaration,
citing British deviation in the transitional period as justification.

Indeed, whatever system of government is finally prescribed by the Joint
Declaration and Basic Law, the practice of the Chinese authorities after 1997
will play a large role in determining the extent to which Hong Kong enjoys
autonomy and democracy. For instance, although the Joint Declaration pro-
vides that the executive branch shall be accountable to the legislature and
abide by laws enacted by that legislature, it is foreseeable that an executive
branch composed entirely of PRC appointees will not defer to a directly
elected Hong Kong legislature. Similarly, the extent to which the local exec-
utive branch will contribute to the legislative process is unclear from the Joint
Declaration. As will be discussed below, 5' the Joint Declaration confers a
certain amount of power on the PRC to decide whether laws as enacted by
the legislature shall be allowed to stand, or whether they must be struck down
as inconsistent with the Basic Law.

In sum, the Joint Declaration contains only a general outline of the post-
1997 government structure of Hong Kong. The Basic Law, when it is formu-
lated, will add considerable substance. Both of these legal documents, how-
ever, will be subject to the political realities of post-1997 Hong Kong, which

47. Deng Xiaoping, Chairman of the Central Advisory Committee of the Communist
Party, criticized the political changes in Hong Kong, stating that Peking must reserve the right
to interfere in the colony if anything happened "that might jeopardize the fundamental interests
of the state." Financial Times, Apr. 18. 1987, at 20.

48. Lau & Bowring, supra note 17, at 12-14. There has been some speculation recently that
China may add a clause to the Basic Law stating that the Hong Kong SAR's first legislature after
1997 will not have directly elected elements. See Financial Times, Feb. 5, 1987, at 3.

49. Article 4 of the Joint Declaration states: "[D]uring the transitional period between the
date of the entry into force of this Joint Declaration and 30 June 1997, the Government of the
United Kingdom will be responsible for the administration of Hong Kong with the object of
maintaining and preserving its economic prosperity and social stability."

50. Lau & Bowring, supra note 17, at 13.
51. See infra Part I.B.

1987]
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388 INTERNATIONAL TAX & BUSINESS LAWYER

may determine, to a large extent, the nature of Hong Kong's government and
the extent of its autonomy. Just as Hong Kong's present practical autonomy
belies the extensive formal powers of the British Crown created in the Letters
Patent and Royal Instructions, 52 so the democratic assurances of the Joint
Declaration may prove to be overshadowed by actual PRC control of Hong
Kong politics.

b. Fundamental Rights

The drafters of the Joint Declaration clearly felt a need to delineate the
fundamental rights, freedoms, and obligations of the people of Hong Kong.
Article 3(5) of the Joint Declaration states that the current legal "life-style"
of Hong Kong will remain unchanged:

Rights and freedoms, including those of the person, of speech, of the press, of
assembly, of association, of travel, of movement, of correspondence, of strike,
of choice of occupation, of academic research and of religious belief will be
ensured by law in the Hong Kong Special Administrative Region. Private
property, ownership of enterprises, legitimate rights of inheritance and foreign
investment will be protected by law.

This paragraph of the Joint Declaration may represent the most significant
guarantee on the part of China, as it encompasses most of the rights and
freedoms deemed essential for a society to be free of government control. In
particular, private property was set apart in its own sentence, underlining the
special importance attached to its protection.

Annex I increases the individual rights and freedoms to be preserved for
Hong Kong citizens by specifically adding the right to form and join trade
unions, the right to demonstrate, the inviolability of the home, and the free-
dom to marry and raise a family.5 3 With regard to the relationship between
religious organizations in Hong Kong and those in other parts of the PRC,
Article XIII establishes that such relationship "shall be based on the princi-
ples of non-subordination, non-interference and mutual respect." 54

Pursuant to the Joint Declaration, the Basic Law must expressly recog-
nize the individual rights and liberties enumerated by the Joint Declaration
and Annex I.55 Hong Kong citizens are protected by China's guarantee in
the Joint Declaration itself to preserve such freedoms in that any infringe-
ment by the PRC will constitute a breach of an international obligation. Nev-
ertheless, it is important that the Basic Law contain such protections, too,

52. See supra notes 24-25.
53. Joint Declaration, Annex I, sec. XIII, para. 1.
54. Joint Declaration, Annex I, sec. XIII, para. 3.
55. Article 3(12) of the Joint Declaration contains China's promise to include in the Basic

Law all of the basic policies of the Joint Declaration and Annex I. It states:
The above-stated basic policies of the People's Republic of China regarding Hong
Kong and the elaboration of them in Annex I to this Joint Declaration will be
stipulated, in a Basic Law of the Hong Kong Special Administrative Region of the
People's Republic of China ... and they will remain unchanged for 50 years.
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since the validity of all other laws of Hong Kong will be determined by their
consistency with the Basic Law.56

B. Local Hong Kong Laws

While the Basic Law will function as the constitutional foundation of the
post-1997 local legal regime in Hong Kong, the bulk of the legal system will
consist of laws already in force in Hong Kong and any laws enacted by the
Hong Kong SAR legislature. 57 However, the Joint Declaration and its An-
nexes allow some latitude to the PRC with regard to its promise to keep
Hong Kong's existing legal regime intact. They also leave some gaps open for
interpretation. This Section explores the extent to which Hong Kong's laws
will in fact remain unchanged.

1. Laws Previously in Force

Annex I to the Joint Declaration establishes that after 1997, the laws
previously in force in Hong Kong shall be maintained, save for any that con-
travene the Basic Law and subject to any amendment by the Hong Kong SAR
legislature. It also specifically states that the laws previously in force include
the common law, rules of equity, ordinances, subordinate legislation, and cus-
tomary law. 58 In addition, the cases of other common law jurisdictions will
continue to have precedential value.5 9

This general rule of preservation should apply to all of the laws presently
existing in Hong Kong. In addition, the drafters of the Joint Declaration
specifically enumerated certain areas of law in Annex I which would remain
intact after 1997, reflecting perhaps the special importance attached by the
British to these subject areas. Such laws are therefore further protected and
can be relied upon with more confidence, since they must be included in the
Basic Law.

6 0

a. Specific Guarantees

First, and perhaps most important, is the Joint Declaration's assurance
that the present laws applying to the protection of private property will re-
main in force. Annex I provides that:

56. Joint Declaration, Annex I, sec. II, paras. 1-2. For a further discussion of Hong
Kong's laws, see infra Part I.B.

57. Joint Declaration, Annex I, sec. II, para. 3.

58. Joint Declaration, Annex I, sec. II, para. 1. The two present sources of Hong Kong
law not listed in the Joint Declaration are U.K. Acts of Parliament and U.K. Orders of Council.
Hong Kong: Independent GATTStatus in 1977, 18 E. ASIAN EXECUTIVE REP. 5 (1986). If such
laws are not localized, i.e., incorporated into local forms of law, by 1997, they will cease to be
valid Hong Kong law at that time.

59. Id. English common law will therefore be persuasive authority, even if not binding.

60. See supra note 55; Joint Declaration, art. 6.
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Rights concerning the ownership of property, including those relating to acqui-
sition, use, disposal, inheritance, and compensation for lawful deprivation (cor-
responding to the real value of the property concerned, freely convertible and
paid without undue delay) shall continue to be protected by law. 6 1

Such provisions ensure that a system of private property ownership will not
be deemed fundamentally inconsistent with the Basic Law. Furthermore, the
language which sets the standard of compensation for lawful deprivation of
private property by the state is significant, as it resolves a fundamental inter-
national disagreement in favor of the Western standard of "prompt, adequate,
and effective" compensation. 62 Such express protection of private property
ownership, and in particular of private investment, is critically important to
property owners and investors in Hong Kong because of the added protection
it affords them upon any expropriatory action.

Second, the Annex promises to preserve Hong Kong's present monetary
and financial system, particularly the laws and regulations governing the
banking industry and financial markets.6 3 The Hong Kong dollar will con-
tinue to circulate as local legal tender and will remain freely convertible. 64

Furthermore, no exchange control policy may be applied in Hong Kong after
1997, and the Annex guarantees preservation of markets for foreign ex-
change, gold, securities, and futures. 6 5 The drafters of the Joint Declaration
clearly intended to maintain Hong Kong's status as a leading world financial
center by including specific monetary guarantees that favor existing business
and financial interests.

Similarly, specific provisions protect the shipping industry, traditionally
one of Hong Kong's leading business interests.6 6 The Joint Declaration
promises to maintain Hong Kong's present system of shipping regulation,
and to allow private shipping businesses, shipping-related businesses, and pri-
vate container terminals in Hong Kong to continue operating freely. 67 In
addition, all commercial ships shall enjoy access to the ports of Hong Kong
in accordance with Hong Kong SAR law.6

8

61. Joint Declaration, Annex I, sec. VI, para. 1.
62. The international standard of compensation for expropriation remains unsettled. In-

dustrialized nations favor the "prompt, adequate, and effective" standard, which fully compen-
sates businesses for their fair market value. Developing nations, on the other hand, favor less
rigorous standards, under which the amount of compensation depends on a variety of factors,
including the expropriating country's ability to pay. See Weston, The New International Eco-
nomic Order and the Deprivation of Foreign Propriety Wealth: Some Reflections upon the Con-
temporary International Law Debate, reprinted in INTERNATIONAL LAW OF STATE
RESPONSIBILITY FOR INJURIES TO ALIENS 89-148 (R. Lillich ed. 1983).

63. Joint Declaration, Annex I, sec. VII, para. 1.
64. Joint Declaration, Annex I, sec. VII, para. 3. However, currency bearing reference to

Hong Kong's status as a British colony will be replaced by more "appropriate" currency reflect-
ing Hong Kong's new status. Id.

65. Joint Declaration, Annex I, sec. VII, para. 2.
66. See OECD, Maritime Transport-1985, at 150 (1986) (In non-Soviet Asia, Hong Kong

is a close third behind the PRC and South Korea in tonnage shipped).
67. Joint Declaration, Annex I, sec. VIII, para. 1.
68. Joint Declaration, Annex I, sec. VIII, para. 3.
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Finally, the existing educational system is to be maintained and its au-
tonomy preserved. Policy-making authority for all aspects of education will
remain in the hands of the local SAR government. Moreover, teachers and
teaching materials from outside Hong Kong will not be prohibited, and Hong
Kong students will remain free to study abroad.69

In addition to the guarantees set forth in Annex I, the drafters of the
Joint Declaration singled out the existing system of land leasing as an area of
complexity and potential conflict warranting a separate Annex dealing specif-
ically with its problems.70 Annex III of the Joint Declaration, entitled "Land
Leases," establishes a system of revenue-sharing, coupled with guarantees to
existing land holders, which is designed to assure continuity of investment
and economic stability. Presently, the British government holds title to all
land in Hong Kong and leases it for periods normally ranging from 75 to 99
years. The Joint Declaration promises that leases extending beyond June 30,
1997 will be recognized and protected by law,7 ' and that leases expiring
before June 30, 1997 may be renewed for periods up to June 30, 2047, the
date at which the Joint Declaration will no longer be effective.72 The British
government may continue granting leases until June 30, 1997, 73 although the
total amount of land which may be leased is limited to 50 hectares a year.74

A system of premium rents and revenue-sharing assures that neither the Brit-
ish nor the PRC governments will receive windfall profits or suffer serious
losses.

It is significant that the property, financial, shipping, educational and
land leasing systems are given special attention in the Joint Declaration. Be-
yond their importance to Hong Kong's existing way of life, these areas of law
are also potential subjects of controversy with regard to their compatibility
with the Basic Law. It is conceivable, for instance, that after 1997, the PRC
could find Hong Kong's unregulated financial system to be fundamentally
inconsistent with Chinese sovereignty over the territory. Similarly, private
property ownership by Hong Kong citizens or the foreign education of Hong
Kong students could be perceived by the PRC as fundamentally opposed to
the PRC's conception of Chinese sovereignty.

If the Basic Law were interpreted to embody such basic principles of
Chinese sovereignty over Hong Kong, inconsistent local laws could theoreti-
cally be abolished by the PRC.75 The specific guarantees granted by the Joint
Declaration to certain aspects of Hong Kong law therefore add substantial
protection to those laws, both by including them in an international promise

69. Joint Declaration, Annex I, sec. X, para. 1.

70. Joint Declaration, art. 6.
71. Joint Declaration, Annex III, para. 1.
72. Joint Declaration, Annex III, para. 2.
73. Joint Declaration, Annex III, para. 3.
74. Joint Declaration, Annex III, para. 4.
75. See infra Part I.B.l.b.

19871

15

Jackson: The Legal Regime of Hong Kong after 1997: An Examination of the J

Published by Berkeley Law Scholarship Repository, 1987



392 INTERNATIONAL TAX & BUSINESS LAWYER

by the PRC and by ensuring that they will be expressly included in the Basic
Law.

b. General Assurances

Hong Kong laws not specifically protected by the Joint Declaration con-
stitute a significant part of the local legal regime. After 1997, they will be
governed by the Joint Declaration's general rule that the laws previously in
force shall be maintained unless they contravene the Basic Law. In theory,
therefore, the bulk of Hong Kong's commercial, tort, contract, family, and
criminal laws, among others, shall remain in force after 1997. The Joint Dec-
laration, however, leaves open the question of which laws will be deemed to
contravene the Basic Law. Although the first draft of the Basic Law is not
expected until 1988, some initial speculation is possible as to certain general
criteria which could be applied in resolving this question.

One category of laws which may be deemed to contravene the Basic Law
is law founded on British sovereignty over Hong Kong. For instance, many
U.K. Orders of Council or Acts of Parliament currently extend to the colony
of Hong Kong and apply as law within its borders. 76 Such laws cannot sur-
vive the change of sovereignty unless they are localized, i.e., replaced with
similar local laws enacted by the Hong Kong legislature before 1997.77 In
addition, laws conferring authority or legal jurisdiction on British entities
must clearly be abolished, such as the law providing for the right to appeal a
judicial decision to the London Privy Council.78 Also, any local laws giving
British citizens special rights or privileges in Hong Kong will most likely be
discarded. And, finally, the nationality laws providing Hong Kong citizens
with certain attributes of British citizenship will most likely be replaced by
new laws currently under negotiation.79

76. For a discussion of the sources of law in Hong Kong, including U.K. Acts of Parlia-
ment and Orders of Council, see Wesley-Smith, Hong Kong: Constitutional Structure, 5 Consts.
of Dependencies and Special Sovereignties (Oceana) 13, 14-15 (1985).

77. See supra note 58.
78. For a discussion of the role of the Privy Council in British colonial law, see T. ELIAS,

BRITISH COLONIAL LAW 18-36 (1962).
79. An exchange of memoranda attached to the Joint Declaration sets out the British and

Chinese positions on the sensitive issue of the nationality of Hong Kong residents after 1997.
The British Memorandum, 1984, declares that current Hong Kong residents who qualify as Brit-
ish Dependent Territories citizens (hereinafter BDTC's] under the law in force in the United
Kingdom (see the British Nationality Act, 1981, ch. 61) will lose this status on July 1, 1997.
Instead they will be "eligible to retain an appropriate status" entitling them to use British pass-
ports and to receive British consular services in third countries. The Chinese Memorandum,
1984, on the other hand, states unequivocally that "under the Nationality Law of the People's
Republic of China, all Hong Kong Chinese compatriots, whether they are holders of the 'British
Dependent Territories Citizens' Passport' or not, are Chinese nationals." Previous BDTC's will
be allowed U.K. "travel documents," but will not be entitled to British consular protection in the
Hong Kong Special Administrative Region or in any other region of the PRC per the Chinese
Memorandum. These memoranda reflect only that the British and Chinese have agreed to disa-
gree as to the future status of Hong Kong residents. The problem illustrates generally the diffi-
culties inherent in reconciling the laws of the PRC and Great Britain.
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A second potential criterion for distinguishing local laws which may
contravene the Basic Law is their relation to foreign or defense matters.
Since the Joint Declaration reserves authority in these areas to the PRC, so
must the Basic Law.80 Therefore, laws conferring defense or foreign affairs
authority on local entities or even laws allowing local participation in such
matters, may be abolished in 1997. Of course, laws concerning British con-
trol over foreign or defense affairs will be contrary to the Basic Law.

A final potential category, less concrete than the previous two, but po-
tentially more extensive, is law contrary to the fundamental attributes of Chi-
nese sovereignty over Hong Kong. Certain laws may be deemed to be so
antithetic to the PRC's control of Hong Kong's identity within the PRC as to
fall outside the realm of Hong Kong's permissible autonomy. For instance,
Hong Kong currently adheres to the restrictive theory of sovereign immunity,
which holds that the state or its entities may be sued in commercial, but not
"governmental" matters;8

1 therefore, private parties may currently challenge
the Hong Kong government, as well as any state-run entities, in court. In
contrast, the PRC still adheres to the more traditional absolute theory of
sovereign immunity, which provides that the state is totally immune from
suit, even in purely commercial matters.8 2 The PRC may feel that the law
governing sovereign immunity is so fundamentally related to China's concept
of its own sovereignty that the restrictive theory will not be tolerated in any
Chinese territory. Therefore, it may not be possible in post-1997 Hong Kong
to sue China's state-run companies, even those operating in Hong Kong only
on a purely commercial basis.

A related and fundamental issue will be whether China or the Hong
Kong SAR government will have the authority to interpret the Basic Law,
including determination of whether given local laws contravene the Basic
Law. Unfortunately, the Joint Declaration does not expressly confer the au-
thority to interpret. On the one hand, if the Basic Law is considered to be
part of the Chinese Constitution, the National People's Congress of the PRC
[hereinafter the NPC] will be responsible for its interpretation.8 3 On the
other hand, the Basic Law could be seen as ordinary Chinese legislation, en-
acted by the National People's Congress, which can be interpreted by the

80. Joint Declaration, art. 3(2).
81. The U.K. Foreign Sovereign Immunities Act currently applies in Hong Kong. State

Immunity Act, 1978, ch. 33, Part I, 17(3). Furthermore, the Crown can be sued in Hong Kong
for claims of tort or violations of industrial property. Crown Proceedings Ordinance, 1957 Ordi-
nances of Hong Kong, No. 18 (1957).

82. For a discussion of the PRC's position on sovereign immunity, see Comment, China's
Stance on Sovereign Immunity: A Critical Perspective on Jackson v. People's Republic of China,
22 COLUM. J. TRANSNAT'L L. 101, 119-22 (1983); Comment, Sovereign Immunity and the Peo-
ple's Republic of China, 13 HONG KONG L.J. 202 (1983).

83. Article 67 of the PRC Constitution gives the Standing Committee of the National Peo-
ple's Congress the responsibility and the power to interpret the Constitution and the law, PRC
CONST. art. 67, reprinted in 3 Consts. of the Countries of the World (Oceana) K15 (1983).
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courts as well as by the NPC.84 One law lecturer at the University of Hong

Kong has proposed a division of authority under which the NPC would dele-

gate to Hong Kong courts the power to interpret laws concerning the strictly

internal affairs of Hong Kong.8 5 It is to be hoped that the drafters of the

Basic Law will resolve this problem so that uncertainties as to the ultimate

authority of interpretation will not be left to future conflicts.

2. Laws Enacted by the Hong Kong SAR Legislature

The third source of local law recognized by the Joint Declaration, in

addition to the Basic Law and the laws previously in force in Hong Kong, are

the laws enacted by the Hong Kong SAR legislature.8 6

The legislative power of the Hong Kong Special Administrative Region shall
be vested in the legislature of the Hong Kong Special Administrative Region.
The legislature may on its own authority enact laws in accordance with the
provisions of the Basic Law and legal procedures, and report them to the
Standing Committee of the National People's Congress for the record. Laws
enacted by the legislature which are in accordance with the Basic Law and
legal procedures shall be regarded as valid.8 7

While the Joint Declaration thus confers power on the local legislature,

it also limits that body's autonomy in potentially significant ways. First, the
Annex suggests that the function of reporting all new laws to the National

People's Congress is merely "for the record." However, it then immediately

states that only those laws considered consistent with the Basic Law shall be
"regarded" as valid. This ambiguous language suggests that the NPC may

play a role in determining the validity of new Hong Kong laws and that it
may even exercise a veto power.

Second, as discussed above with regard to existing Hong Kong laws,8 8

the issue will arise as to who will have the authority to interpret the Basic
Law and its relation to new local laws, given that such laws will be permitted

by the PRC only if they are "in accordance with" the Basic Law.

Third, the Annex provides no details concerning the post-1997 law-mak-
ing process. Particularly significant will be the means by which bills are in-

troduced to the legislature and the extent to which such bills may be
modified. Under the current British system, bills are drafted by departments
of the British civil service and most revisions8 9 are completed before the bills
are introduced to Legco. Almost all bills are introduced to Legco by Official

84. See PRC CONST., art. 12.
85. Cheng, Basic Law Can Be Interpreted Here, South China Morning Post, Feb. 11, 1985,

at 12, col. 2; Locals Should Have Place on Law Committee, South China Morning Post, Nov. 5,
1984, at 16, col. 1; Lecturer Calls For Accountability of Group, Hong Kong Standard, Nov. 5,
1984, at 2, col. 4.

86. Joint Declaration, Annex 1, sec. II, para. 3.
87. Joint Declaration, Annex I, sec. II, para. 2.
88. See supra notes 83-85 and accompanying text.
89. N. MINERS, supra note 23, at 133-34. Such revisions follow extensive argument and

consultation with various interest groups concerned as well as consultation with the Foreign and
Commonwealth Office of the British Government.
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Members appointed by the Crown. 90 Very little change is made to bills dur-
ing passage through Legco, which normally endorses and formally ratifies the
bills as prepared in advance. 9 ' Thus, British control over Hong Kong law-
making is clear, and speculation as to similar PRC influence after 1997 is
inevitable. Will bills be introduced by the PRC government, or by local
members of the legislature, or by both? Will the local legislature be permitted
to revise a PRC-inspired law? Will the NPC effectively control the final con-
tents of a bill through the reporting and consideration process? Such process-
oriented issues will largely determine Hong Kong's autonomy in the legisla-
tive context, and their solutions should therefore be considered thoughtfully
by the drafters of the Basic Law.

C. The Courts

Local Hong Kong laws, whether currently in force or enacted in the
future, will be enforced by Hong Kong courts. The Joint Declaration estab-
lishes a largely autonomous judicial system for post-1997 Hong Kong. The
most significant aspect of the local judicial system, as envisioned by the Joint
Declaration, is the vesting of the power of final adjudication in the courts of
the Hong Kong SAR.92 In contrast to the present system, under which liti-
gants have a right of final appeal to the London Privy Council, no similar
right of appeal to the PRC is conferred on post-1997 litigants. Therefore, as
provided explicitly in the Joint Declaration itself, "the courts shall exercise
judicial power independently and free from any interference.",93

However, the local judicial system will not be totally free of PRC influ-
ence. Hong Kong judges are to be appointed by the chief executive of the
Hong Kong SAR, who in turn will be appointed by the PRC on the basis of
local election results or consultations. 94 Although such appointments will be
made "in accordance with the recommendation" of a local commission of
judges, lawyers, and other interested persons, 95 the ultimate authority rests
with the chief executive. Moreover, appointment of "principal judges" (those
of the highest rank) also requires endorsement by the local legislature, and
must be reported to the NPC "for the record.", 96

Of special significance is a provision of Annex I in which the PRC
promises to allow the Hong Kong courts to recognize and enforce foreign
judgments:

90. Id. at 135.

91. Id.

92. Joint Declaration, Annex 1, sec. III, para. 1.

93. Joint Declaration, Annex I, sec. III, para. 2.
94. See supra note 36 and accompanying text.
95. Joint Declaration, Annex I, sec. III, para. 3.
96. Id.
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The Central People's Government shall assist or authorize the Hong Kong
SAR Government to make a ropriate arrangements for reciprocal juridical
assistance with foreign states.

This provision resolves a direct conflict between Hong Kong and PRC law
concerning the mutual execution of judgments. At present, Hong Kong has
mutual execution of judgments arrangements with many states under the
Judgments (Facility for Enforcement) Ordinance and the Foreign Judgments
(Reciprocal Enforcement) Ordinance, 98 so that parties may apply to local
Hong Kong courts for the enforcement of a foreign court judgment. In con-
trast, the Civil Procedure Code of the PRC provides that Chinese courts, in
deciding whether to enforce a foreign court judgment, must consider whether
the judgment is contrary to Chinese national and social interests.99 The solu-
tion of the Joint Declaration endorses Hong Kong's present position,
although the language fails to indicate precisely the extent to which foreign
judgments will be recognized.

D. Summary

The provisions of the Joint Declaration establishing Hong Kong's post-
1997 domestic legal system offer broad promises to preserve Hong Kong's
autonomy. However, the Joint Declaration includes troubling ambiguities,
and many uncertainties as to detail remain. The drafting of the Basic Law is
therefore of crucial importance, as it will determine many of the specific rules
governing Hong Kong's future legal system and its status with regard to the
PRC. In principle, the drafters of the Basic Law should adhere to the spirit
of the Joint Declaration and establish the foundation for an independent
Hong Kong.

II
INTERNATIONAL LEGAL REGIME

Hong Kong's continued prosperity after 1997 as a leading international
financial and trading center will depend to a great extent on its international
legal relations. An extensive network of British treaties currently apply to
Hong Kong, assuring that investors, traders, financiers, and foreign govern-
ments can rely on a stable and receptive Hong Kong for their business affairs.
The crucial question is whether any of these treaties will continue to apply to
Hong Kong after the 1997 transfer of sovereignty to the PRC.

97. Id. at para. 7.
98. Judgments (Facility for Enforcement) Ordinance, V Ordinances of Hong Kong 1913-

1923, No. 32, at 2646 (1921); Foreign Judgments (Reciprocal Enforcement) Ordinance, 1960
Ordinances of Hong Kong, No. 13, at 72.

99. Civ. P. Code § 204 (PRC).
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A. Rules of Public International Law

The issue of the post-199 7 effectiveness of treaties which currently apply
to Hong Kong falls within the general area of international law of state suc-
cession. Generally, state succession arises when one state definitively replaces
another in sovereignty over a given territory.'l° It encompasses a wide range
of territorial transfers, including annexation, cession, protectorate, mandate
or trusteeship, formation of a union, federation, and emergence of newly in-
dependent nations."0 1 The law of state succession deals with the legal conse-
quences of such changes of territorial sovereignty. This Section deals with
only one subset of the international law of succession: the transfer of terri-
tory from one state to another. The significant body of law dealing with the
emergence of new states is beyond the scope of this article.' 0 2

International legal scholars have taken a variety of theoretical ap-
proaches to the problem of state succession to treaties. The prevailing view is
that a successor state does not automatically succeed to any of a predecessor
state's treaties, but rather enjoys a tabula rasa with respect to its territory. t0 3

As a corollary, existing treaties of the acquiring state will extend to the new
territory.'t 4 In the absence of any Chinese/British agreement, therefore, all
British treaties which currently apply to Hong Kong would lapse in 1997,
and Chinese treaties would automatically apply to the territory.

This theory of state succession follows necessarily from the concept of
state sovereignty over its territory, and its logic is most convincing in the case
of annexation of territory by a currently existing state. Its validity is even
more compelling in the context of Hong Kong, which was transferred by
China to Great Britain by lease. Theoretically, China never relinquished to-
tal sovereignty with respect to Hong Kong, and the 1997 transfer is therefore
merely a reversion of certain attributes of sovereignty leased to Britain. 10 5 It
would thus be difficult to argue that China is bound under international law
by obligations assumed by a temporary possessor of a part of its territory.

However, while this doctrine represents the majority view on the subject,
some scholars have suggested that certain types of treaties, normally called
"dispositive treaties," are transmissible automatically to a successor state.

100. I. BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 651 (3d. ed. 1979). For
general studies on state succession, see D. O'CONNELL, 2 STATE SUCCESSION IN MUNICIPAL
LAW AND INTERNATIONAL LAW (1967).

101. L. CHEN, STATE SUCCESSION RELATING TO UNEQUAL TREATIES 9 (1974); I.
BROWNLIE, supra note 100, at 651.

102. For general studies in this area, see INT'L LAW ASS'N, THE EFFECT OF INDEPEN-
DENCE ON TREATIES (COMMITTEE ON STATE SUCCESSION TO TREATIES AND OTHER GOVERN-
MENTAL OBLIGATIONS) (1965); M. MARCOFF, ACCtSSION A L'INDtPENDENCE ET SUCCESSION
D'ETATS AUX TRAITfIS INTERNATIONAUX (1969).

103. I. BROWNLIE, supra note 100, at 666; A. MCNAIR, THE LAW OF TREATIES 444 (1963);
L. CHEN, supra note 101, at 16-17.

104. 1. BROWNLIE, supra note 100, at 666; A. MCNAIR, supra note 103, at 436.
105. J. BRIERLY, THE LAW OF NATIONS 189-90 (1963); I. BROWNLIE, supra note 100, at

115-16.
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"Dispositive treaties" are those which impress a given territory with a rela-
tively permanent status independent of the present personality of the state
exercising sovereignty. 106 This category includes treaties governing land use,
such as fishing or navigation, demilitarization, rights of transit, or any other
rights seemingly "attached to a territory.' 10 7

This approach to treaty succession, while disputed by numerous schol-
ars,108 may prove more useful than the traditional approach in the case of
annexation. When two states exist both before and after the transfer of terri-
tory, each is a party to its own body of treaty law, and the two systems are
likely to be inconsistent. This is particularly true in the British/Chinese con-
text, where a developed western country is transferring territory to a develop-
ing communist state. It seems logical, then, that those treaties applying
specifically to the Hong Kong territory in matters of land use, as opposed to
those treaties involving Hong Kong's role in the international economic or
political sphere, should be isolated as a particular category of treaty that
should be transmitted to the PRC. Whether or not the distinction is com-
pelled by international law is debatable, but as a matter of practical needs the
theory of dispositive treaties has appeal.

A third approach to treaty succession creates a category of "general mul-
tilateral" or "law-making" treaties as exceptions to the general presumption
of non-transmissibility.t9 These treaties are characterized by the generality
of participation allowed for in the texts themselves and by their primary goal
of providing a comprehensive code of rules governing the particular subject
matter. "0 The theory is that such treaties create a regime of law on a multi-
lateral scale and that they should therefore be more likely to be transmitted
than those treaties representing the will of a particular sovereign.

The distinction between law-making and other treaties is of dubious legal
validity: under international law, a sovereign state is not bound by a treaty to
which it is not a signatory, and a state may refuse to be bound by a treaty
even when a majority of other states have chosen to be bound."' Recent
state practice indicates that states are more likely to succeed to general multi-
lateral treaties than to others," 12 but this practice is probably more a reflec-
tion of policy choice or facility of adherence than evidence of a binding rule of
international law. Only when multilateral treaties have attained the status of

106. D. O'CONNELL, supra note 100, at 14.

107. Id. But see 1. BROWNLIE, supra note 100, at 667.

108. I. BROWNLIE, supra note 100, at 667 n.5.
109. D. O'CONNELL, supra note 100, at 212-29; Jenks, The Scope ofInternational Law, 31

BRIT. Y.B. INT'L L. 1 (1954).
110. 1. BROWNLIE, supra note 100, at 647; J. BRIERLY, supra note 105, at 57-58. Examples

of general multilateral treaties are the International Labor Organization Conventions, the United
Nations Conventions, and the Law of the Sea Convention.

111. J. BRIERLY, supra note 105, at 57-58; I. BROWNLIE, supra note 100, at 600-03.
112. D. O'CONNELL, supra note 100, at 213.
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customary international law can they bind a non-signatory state.t13 In that
instance, however, the successor state would be bound by the customary in-
ternational law directly, and not by its embodiment in a treaty; the question
of treaty succession would therefore be irrelevant.

A fourth theory of treaty succession relies on an international assign-
ment of treaty rights and obligations by the predecessor state to the new or
successor state, with a subsequent express or tacit consent by affected third-
party states. Such assignment, in the form of "devolution agreements"' 14 has
been the almost universal practice of the Commonwealth in regard to newly-
independent states. While an agreement between Great Britain and a former
dependent territory cannot bind third parties, the devolution agreement does
notify other countries of the new state's intentions regarding the acceptance
of treaties, as would a unilateral declaration. In the twentieth century, third-
party states have tended to accept the continuity of treaties in new states that
are parties to devolution agreements," 5 and thereby indicate a strong desire
to achieve stability in international relations.

The Joint Declaration is similar to a devolution agreement, in that it is a
bilateral treaty between predecessor and successor states which declares the
successor state's intentions with regard to the predecessor's treaty obligations.
It therefore acts to put third-party states on notice that the PRC will accept
certain treaties currently applying to Hong Kong, leaving to these states the
possibility of consent. However, the Hong Kong situation is dramatically
different from that of a former British colony gaining independence. It can-
not be expected that third-party states will consent as readily to an assign-
ment of treaty rights and obligations to the PRC as they have in the past with
regard to newly independent states not subject to another's sovereign control.
Given the past prevalence of third-party consent to treaty devolution, how-
ever, third-party states should ideally notify other states if they refuse to be
bound by the assignment of British treaties to the PRC. In the absence of
such action, a particular state's silence may be deemed to indicate tacit
consent. 1 " 6

113. Customary international law consists of the practice of States and a corresponding be-
lief that the practice is obligatory (opiniojuris). If a particular practice and belief is sufficiently
widespread, it becomes a rule of international law, binding on all states which follow the practice
or which acquiesce. J. BRIERLY, supra note 105, at 59-62. See art. 38 of the Statute of the
International Court of Justice, setting out customary international law as one of the sources of
international law and defining it as "a general practice accepted as law." Statute of the Interna-
tional Court of Justice, art. 38, 15 Documents of the United Nations Conference on International
Organization 336 (San Francisco, 1945) reprinted in S. ROSENNE, DOCUMENTS OF THE INTER-

NATIONAL COURT OF JUSTICE 59, 77 (1974).
114. A "devolution agreement" is an agreement signed between the U.K. Government and

an ex-British dependent territory, upon the independence of the territory. It provides for the
devolution of British treaties affecting the territories concerned. For a general discussion of dev-
olution agreements, see D. O'CONNELL, supra note 100, at 113-31; THE EFFECT OF INDEPEN-

DENCE ON TREATIES, supra note 102, at 191-204.
115. D. O'CONNELL, supra note 100, at 372-73.
116. Id. at 371.
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400 INTERNATIONAL TAX & BUSINESS LAWYER

Finally, even if treaty law fails to survive a transfer of sovereignty as an
international commitment, it can theoretically survive as an internal legisla-
tive enactment. In other words, if the predecessor state has implemented its
treaty obligations by incorporating them into its municipal law, such munici-
pal law would not necessarily lapse when the treaty itself ceased to be effec-
tive.1 17 Such internal incorporation is possible in the British legal system,
which adopts a "dualist" theory of treaties: on the international level, a
treaty is an obligation between states, while on the domestic level an Act of
Parliament amends the internal law to give effect to the treaty. For example,
the Universal Copyright Convention was given effect in British domestic law
by several Acts, thereby incorporating the Convention's obligations into in-
ternal law."' 8 It follows that, irrespective of the status of the Convention
with respect to a successor state, a private litigant may be able to successfully
invoke the U.K. Acts of Parliament to support a copyright claim, if such Act
of Parliament has been incorporated into Hong Kong domestic law before
1997.

It is important to recognize the distinction between an international
commitment and the legislative enactment of its obligations. For example, in
Dabrai v. Air India Ltd., 119 the High Court of Bombay held that since the
United Kingdom's legislative implementation of the Warsaw Convention and
its extension to India had become part of Indian law after independence, the
Court did not need to reach the question of whether India was party to the
Warsaw Convention itself under international law.1 20

The difficult theoretical issue posed, then, is whether a treaty which has
lapsed on succession can be renewed internationally by virtue of its internal
survival in the successor state. This could occur if other parties to the treaty
either expressly acknowledge the treaty or continue to apply its provisions,
thereby indicating their consent to remain bound. Such a theory of treaty
renewal, called "the mysterious process of novation" by one scholar,121 has
been suggested in several cases.

In the Judgment of July 14, 1955,122 for example, the Swiss Federal
Court considered the survival of certain provisions of the Private Law Succes-
sion Treaty of 1856 between Switzerland and the Grand Duchy of Baden
following the constitutional reconstruction of Germany in 1934. The court
found that while the treaty had unquestionably lapsed in 1934, German and

117. Id. at 349-51.
118. Copyright Act 1911, 1 & 2 Geo. 5, ch. 46, § 29; Copyright Act 1956, 4 & 5 Eliz. 2, ch.

74, § 32; Copyright (International Conventions) Order 1957 (S.I. 1957 No. 1523).
119. Dabrai v. Air India, 20 I.L.R. 41 (Bombay High Ct. 1953).
120. See D. O'CONNELL, supra note 100, at 326, 338, 349.
121. Id. at 335.
122. Judgment of July 14, 1955, Bundesgericht, Switz., 81 BGE II 31g, reprinted in 22

I.L.R. 141 (1955).
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Swiss legislation had kept its provisions in force internally, and therefore the
treaty had been renewed tacitly through conduct of the two states. 123

Furthermore, German state practice presents examples of the express
renewal of international obligations by states even in cases where the circum-
stances clearly indicate a lapse of the relevant treaties. For example, many of
the pre-1870 treaties of the German states remain operative despite the total
assimilation of those states into Germany. 124

The theory of express or tacit novation of a treaty which survives either
by internal legislation or by assignment (a devolution agreement) acknowl-
edges the consensual nature of treaty-making. It also contributes to the sta-
bility of international relations by allowing for a smooth and speedy transfer
of obligations when it is in the contracting states' interests to affect such a
transfer. If a third-party state objects to the continued enforcement of the
treaty in the new circumstances, it is always free to withdraw its consent to be
bound, based on the theory of rebus sic stantibus. Alternatively, the treaty
can be renegotiated to reflect the changed circumstances.

Moreover, the theory of novation may prove central to the Hong Kong
question for two reasons. First, as explained above,' 25 the Joint Declaration
represents a sort of devolution agreement, by which the United Kingdom and
the PRC have attempted to effect an assignment of certain treaties. Second,
as indicated in Part I, the domestic law of Hong Kong will remain basically
unchanged after 1997: to the extent that the internal law incorporates imple-
mented treaties, such treaties may survive. On two levels, therefore, the sta-
tus of treaties in Hong Kong may depend on third-party states' acceptance of
their transfer. Maximum certainty will be achieved if such states expressly
consent either to novation or to renegotiation of the treaties, although nova-
tion may also occur by the continued application of the treaties by third-party
states or by their deemed acquiescence through silence.

The acceptance by third-party states of a devolution of treaty rights and
obligations to Hong Kong after 1997 will probably depend on an interpreta-
tion of each particular treaty in terms of its compatibility with the new re-
gime. The change of circumstances represented by Hong Kong's transfer to
the PRC may disrupt the foundation of certain treaties. In some cases, the
disruption may be significant, given the extremely divergent economic sys-
tems of Hong Kong and the PRC. However, the PRC has promised to pre-
serve the internal system of Hong Kong intact for fifty years, and Hong Kong
might retain its independent constitutional identity to the degree necessary to
perform its previous treaty obligations. The outcome will depend not only on
the actual situation in Hong Kong after 1997, but also on third-party states'

123. D. O'CONNELL, supra note 100, at 336.
124. Id. at 350. The 1960 Norwegian Treaty List included treaties with seventeen former

German states.

125. See supra notes 114-116 and accompanying text.
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perception of the changed circumstances and their assessment of the risks
posed.

In summary, although the international rules of state succession to trea-
ties are not very well defined, most customary international legal doctrine
implies that a successor state's treaties apply to the territory while a predeces-
sor's treaties lapse. Absent an agreement between Great Britain and the
PRC, such a conclusion would be particularly likely in the case of Hong
Kong for several reasons. First, Hong Kong was never completely ceded to
Great Britain, but was leased for a limited amount of time; thus the PRC
always retained ultimate sovereignty over the territory. Second, the inherent
incompatibility represented by a succession from a capitalist to a socialist
regime will inevitably cause direct inconsistencies between Hong Kong's pres-
ent treaty obligations and the PRC system of government. Third, such a
clash is magnified by the fundamental differences of opinion between the PRC
and Great Britain concerning the validity of the three treaties ceding Hong
Kong to the British Empire and the underlying nature of the 1997 transfer of
sovereignty. However, possible arguments for the continuation of certain
treaties are suggested by theories of dispositive treaties, "law-making" trea-
ties, and renewal of treaties by novation, although such theories are not uni-
versally accepted and rest on uncertain legal foundations.

Given the fact that the Joint Declaration exists, the best theoretical ap-
proach to Hong Kong's post-1997 treaty obligations is to view the Joint Dec-
laration as an agreed assignment of certain treaties from Great Britain to the
PRC. The question of which treaties have been assigned is one of interpreta-
tion, to be discussed below, but the Joint Declaration is a clear indication that
the PRC will succeed to some treaties with respect to the Hong Kong terri-
tory. Third states presently parties to those assigned treaties will then be in a
position to consent to the assignment and remain bound, or to terminate their
obligations, based on the change of circumstances represented by Chinese
sovereignty over Hong Kong.

B. Interpretation of the Joint Declaration: Scope of Assignment

While it is a well-established rule of international law that customary
law yields to treaty law, 126 and therefore that the status of Hong Kong trea-
ties will ultimately rest with the interpretation of the Joint Declaration, cus-
tomary international law will still play a role. Rules of international law can
aid in the interpretation of particular treaty provisions which appear ambigu-
ous or unclear, and customary international law will apply where a treaty has
left a gap by failing to cover an unforeseen issue. Therefore, the post-1997
treatment of Hong Kong treaties will involve the interaction of treaty inter-
pretation and general principles of state succession, with the latter always
subordinate to the particular law created by the Joint Declaration.

126. J. BRIERLY, supra note 105, at 57; I. BROWNLIE, supra note 100, at 3-4.
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1. General Rules of Treaty Interpretation

The Vienna Convention on the Law of Treaties' 27 is a comprehensive
code of the rules of international law pertaining to treaties. While the Con-
vention has not yet been ratified by all states, it is widely regarded as repre-
senting customary international law and is therefore binding on states.' 28

The Vienna Convention covers a wide range of areas relating to treaties, and
includes several provisions on interpretation.129

Article 31(1) states the important rule that "a treaty shall be interpreted
in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and pur-
pose." 130 The primary focus of interpretation is the particular language of
the treaty in light of the treaty's purpose. Article 31(3) further provides that
both the context of the treaty' 3 1 and "any relevant rules of international law
applicable in the relations between the parties" 132 shall be taken into account.
This rule lends support to the notion that the customary rules of international
law relating to succession and treaties may aid in the interpretation of the
Joint Declaration.

127. Vienna Convention on the Law of Treaties, Jan. 27, 1980, U.N. Doc. A/CONF 39/27
(1969), reprinted in 8 I.L.M. 679 (1969) [hereinafter Vienna Convention]. For a general discus-

sion of the Vienna Convention, see S. ROSENNE, THE LAW OF TREATIES (1970); I. SINCLAIR,

THE VIENNA CONVENTION ON THE LAW OF TREATIES (2d. ed. 1984); T. ELIAS, THE MODERN

LAW OF TREATIES (1974); R. WETZEL & D. RAUSCHNING, THE VIENNA CONVENTION ON THE

LAW OF TREATIES (1978).

128. Fothergill v. Monarch Airlines, [1980] 3 W.L.R. 209, 224.

129. Article 31 of the Vienna Convention, supra note 127, states:

General rules of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary

meaning to be given to the terms of the treaty in their context and in light of its
object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in

addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the par-
ties in connexion with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection
with the conclusion of the treaty and accepted by the other parties as an in-
strument related to the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpreta-
tion of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes
the agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between
the parties.

4. A special meaning shall be given to a term if it is established that the parties so
intended.

130. Id. para. 1.

131. Id. para. 2.

132. Id. para. 3.
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2. Text of the Joint Declaration

In the Joint Declaration, the PRC has promised to accept the application
of certain British treaties to Hong Kong after 1997. Section XI of Annex I
recognizes five categories of treaty relations and provides a slightly different
rule for each category concerning assignment to the PRC. While the text
establishes in some detail the parameters of Hong Kong's autonomy in its
international relations, it nevertheless leaves significant ambiguities, perhaps
reflecting the political compromises necessary to effect the Joint Declaration.
Such uncertainties can only be resolved through good faith interpretation.

The five categories, which will be discussed in turn, are: 1) treaties to
which the PRC is a party; 2) treaties implemented in Hong Kong; 3) all other
treaties; 4) international organizations of which the PRC is a member; and 5)
international organizations of which the PRC is not a member. The second
category will be treated the most extensively here, both because it is poten-
tially the most troublesome category and because it represents the major por-
tion of Hong Kong's present treaty obligations.

a. Treaties to which the PRC is a party

The first category of treaties recognized by the Joint Declaration is "in-
ternational agreements to which the People's Republic of China is or becomes
a party." The governing rule states that the application to Hong Kong of
such treaties "shall be decided by the Central People's Government, in ac-
cordance with the circumstances and needs of the Hong Kong Special Ad-
ministrative Region, and after seeking the views of the Hong Kong Special
Administrative Region Government."' 3 3 This category includes all PRC
treaties, whether or not they currently apply to Hong Kong. The treatment
of these treaties is straightforward, with the PRC retaining virtually complete
discretion as to whether to extend its own treaty obligations to Hong Kong.
The only possible restraint on Chinese freedom is the PRC's promise to con-
sider the views and needs of Hong Kong.

This retention of authority by the PRC is consistent with the theories of
state succession with regard to treaties discussed above.' 34 Indeed, PRC dis-
cretion is most compelling where treaties which already apply within its
boundaries are concerned.

The first category of treaty relations may not pose difficult issues of inter-
pretation, as the rule appears clear. Potential problems could arise, however,
if a treaty in force in China conflicts with an existing obligation of Hong
Kong which the PRC has promised to uphold. There would then be a ques-
tion as to which provision of the Joint Declaration would take precedence.
One approach would be to consider Hong Kong's obligation as one of the
"circumstances and needs of Hong Kong" to be taken into account by the

133. Joint Declaration, Annex I, sec. XI, para. 2.
134. See supra notes 101-126 and accompanying text.
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PRC when deciding whether to extend a particular treaty to Hong Kong. A
decision not to extend the treaty, based on these grounds, would reconcile
both provisions of the Joint Declaration. On the other hand, the PRC could
decide that a particular PRC treaty should prevail over a conflicting Hong
Kong obligation. This would obviously be more likely for treaties of particu-
lar importance to PRC interests.

b. Treaties implemented in Hong Kong

A second category of treaties is composed of "[i]nternational agreements
to which the PRC is not a party but which are implemented in Hong Kong,"
and the controlling rule is that such treaties "may remain implemented in the
Hong Kong Special Administrative Region."' 35 This category includes the
bulk of all treaties currently effective with respect to Hong Kong and there-
fore warrants the most attention. Unfortunately, closer scrutiny reveals that
the rule provided by the Joint Declaration leaves some uncertainty as to the
status of this significant portion of Hong Kong's treaties.

i. Treaties affected

The term "implemented" which defines the second category of treaties
refers to the process in British law by which a treaty is given effect in domes-
tic law. As a matter of constitutional law, the British Parliament exercises
plenary powers.' 36 While the conclusion and ratification of treaties are
within the prerogative of the Crown, which can thus bind Great Britain by an
international obligation, the Crown cannot legislate for British subjects with-
out Parliamentary consent. 137 Consequently, treaties become part of British
law only if an enabling Act of Parliament gives effect to the treaty in domestic
law.' 38 This fundamental rule of British constitutional law underlies the dual
nature of British treaties: they are simultaneously international obligations
and, through Parliamentary implementation, statutory municipal law.

The process by which a British treaty is given effect in a colony involves
some additional legal steps. First, the international obligation itself must be
extended to the colony, under the prerogative authority of the Crown. Such
an extension can be effected by express language in the treaty itself, indicating
that the treaty applies to dependent territories or that the treaty applies to
particular named colonies.' 39 In the absence of specific language, the intent
of the parties may imply an extension of the treaty to a particular colony. 140

135. Joint Declaration, Annex I, sec. XI.
136. K. ROBERTS-WRAY, COMMONWEALTH AND COLONIAL LAW 363 (1966).
137. I. BROWNLIE, supra note 100, at 49.
138. Treaties relating to the conduct of war or treaties ceding territory are exceptions to this

rule. They fall exclusively under the authority of the Crown. Id.
139. J. FAWCETT, THE BRITISH COMMONWEALTH IN INTERNATIONAL LAW 210, 211

(1963).
140. Article 29 of the Vienna Convention, supra note 127, states:

Territorial Scope of Treaties
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Treaties indicate application to particular territories in a variety of ways.
First, a treaty may require by its terms an express declaration that it will
apply to named territories. This is the case, for example, with the Universal
Copyright Convention, 14 1 which states:

Any Contracting State may, at the time of deposit of its instrument of ratifica-
tion, acceptance or accession, or at any time thereafter, declare by notification
addressed to the Director-General that this Convention shall apply to all or
any of the countries or territories for the international relations of which it is
responsible and this Convention shall thereupon apply to the countries or terri-
tories named in such notification ... In the absence of such notification, this
Convention shall not apply to any such country or territory. 142

The United Kingdom notified UNESCO of the extension of the Copyright
Convention to Hong Kong in 1973.143

Some treaties allow, but do not require, a contracting state to declare
that a treaty applies to a dependent territory. The Convention on the Recog-
nition and Enforcement of Foreign Arbitral Awards [hereinafter New York
Convention]'" provides an example: "Any State may, at the time of signa-
ture, ratification or accession, declare that this convention shall extend to all
or any of the territories for the international relations of which it is responsi-
ble." 145 Such a declaration provides notice to other parties to the treaty of its
application in a given territory, but it is not a condition of the treaty's exten-
sion to that territory. Therefore, even absent a declaration by the United
Kingdom, a treaty containing language similar to the New York Convention
may still apply to Hong Kong if it is intended to do SO.

1 4 6 A determination of
such intent may require an examination of other treaty language, an analysis
of the circumstances under which it was written, a review of the actual effects
on Hong Kong, and an examination of the practice and reliance of third party
states. '

47

A third type of language appearing in treaties is exclusive in nature, as
illustrated by the Convention on the Settlement of Investment Disputes be-
tween States and Nationals of Other States:' 4 8

This Convention shall apply to all territories for whose international relations a
Contracting State is responsible, except those which are excluded by such State

Unless a different intention appears from the treaty or is otherwise established, a
treaty is binding upon each party in respect of its entire territory.

141. Universal Copyright Convention, July 24, 1971, 25 U.S.T. 1341, T.I.A.S. No. 7868.
142. Id. at art. XIII (emphasis added).
143. UNESCO, 8 Copyright Bulletin 6 (1974).
144. Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10,

1959, 21 U.S.T. 2517, T.I.A.S. No. 6997, 330 U.N.T.S. 3 [hereinafter New York Convention].
145. Id. at art. X, para. I.
146. The New York Convention, supra note 144, however, was declared applicable to Hong

Kong on April 21, 1977.
147. See Vienna Convention, supra note 127, arts. 31, 32.
148. Convention on the Settlement of Investment Disputes between States and Nationals of

Other States, Mar. 18, 1965, 17 U.S.T. 1270, T.I.A.S. No. 6090, 575 U.N.T.S. 159.
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by written notice to the depositary of this Convention either at the time of
ratification, acceptance or approval or subsequently. 14 9

Intent to exclude a given territory from a treaty must be expressly communi-
cated to be effective.'

50

A treaty may also apply to dependent territories by a separate agreement
between the contracting states. This method of extension, probably most use-
ful in the case of bilateral treaties, is illustrated by the US/UK extradition
treaty: '

5
1

This treaty shall apply:
(a) in relation to the United Kingdom: to Great Britain and Northern Ireland,
the Channel Islands, the Isle of Man, and any territory for the international
relations of which the United Kingdom is responsible and to which the Treaty
shall have been extended by agreement between the Contracting Parties em-
bodied in an Exchange of Notes .... 152

Finally, a treaty may be silent as to the extent of its territorial applicabil-
ity. Article 29 of the Vienna Convention states that a treaty applies within
the entire territory of a contracting state, unless a contrary intent appears
from the treaty or otherwise.' 53 Furthermore, international law supplies a
presumption that where a treaty "contains no obvious restriction of its appli-
cation to any particular geographical area ... the rule is that subject to [an]
express or implied provision to the contrary, the treaty applies to all the terri-
tory of the contracting party, whether metropolitan or not." 54 Such a pre-
sumption can, of course, be overcome by a contrary intent, as evidenced by
the particular circumstances surrounding a given treaty. For instance, the
British treaty with France regarding the construction of a tunnel under the
English Channel clearly has no application to Hong Kong. In other cases,
however, the result may be more difficult.

While treaty interpretation determines which UK treaties extend to
Hong Kong as international obligations, the Joint Declaration requires that
such treaties be implemented in Hong Kong before the PRC will be bound by
them. Therefore, a second level of analysis must determine whether the Act
of Parliament incorporating the treaty into domestic law has also been
extended to the colony. 55 The Act itself may directly indicate such an

149. Id. at art. 70.
150. The U.K. ratification of the Convention was deposited with the International Bank for

Reconstruction and Development Dec. 19, 1966, and entered into force Jan. 18, 1967. It ex-
pressly excluded the Channel Islands, the Isle of Man, Southern Rhodesia, Brunei, Aden, the
Protectorate of Southern Arabia, Kamaran, Kuria Muria Islands and Perim. Therefore, the
Convention extends to Hong Kong. 590 U.N.T.S. 332 (1967).

151. Extradition Treaty, June 8, 1972, U.S.-U.K., 28 U.S.T. 227; T.I.A.S. No. 8468.
152. Id. at art. II.
153. Vienna Convention, supra note 127, art. 29. For the precise language of Article 29, see

supra note 140.
154. A. MCNAIR, supra note 103, at 117.
155. Unless provided otherwise, either expressly or by implied intent, a U.K. Act of

Parliament does not apply to a dependent territory. K. ROBERTS-WRAY, supra note 136, at 141.
Normally, Parliament rarely legislates for dependent territories unless the legislation is of more
than local concern. This is often the case for treaties. Id. at 142.
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extension, either expressly or by implied intent, or the Act may authorize the
Crown to extend the Act to a colony by Order of Council. 156

The Universal Copyright Convention provides an example of the exten-
sion to Hong Kong of a UK Act of Parliament implementing a treaty. The
Copyright Act of 1956,157 which gives the Convention effect in U.K. domes-
tic law, authorizes the Crown to extend the Act to dependent territories: "(I)
Her Majesty may by Order in Council direct that any of the provisions of this
Act specified in the Order... shall extend.., to... (c) any colony .... ",1 5 8

In 1972, two UK Orders in Council extended the provisions of the Copyright
Act to Hong Kong, thereby implementing the Copyright Convention in that
colony. 159

In contrast, the New York Convention has not been expressly incorpo-
rated into domestic law in Hong Kong. The Arbitration Act of 1975,'60
which incorporates the New York Convention into UK law, neither extends
the Convention to any colonies by its own language nor authorizes the Crown
in Council to do so. The possibility remains, however, that the Arbitration
Act will be interpreted to include an implied extension to Hong Kong.

A treaty may also be implemented in a British colony through imple-
menting legislation passed by the local legislature. British constitutional law
allows the Crown to confer law-making power on local legislatures.1 6 1

Within the subject area of its competence, a local legislature can legislate
freely, subject only to the limitations imposed by the doctrines of repugnancy,
extraterritoriality, and the royal prerogative.' 6 2 Therefore, if the subject
matter of a treaty falls within the competence of the local legislature, that
legislature will have authority to implement the treaty provisions within local
borders by enacting local laws.' 63

156. Id. at 141-42. The latter method of legislating for colonies is the more common. Id.
157. Copyright Act, 1956, 4 & 5 Eliz. 2, ch. 74, amended by Design Copyright Act, 1968,

ch. 68 and Copyright (Amendment) Act, 1971, ch. 4.
158. Id. at art. 31(1).
159. Copyright (Hong Kong) Order, 1972, S.I. 1972, No. 1724; Copyright (International

Conventions) Order 1972, S.I. 1972, No. 673.
160. Arbitration Act, 1975, ch. 3.
161. K. ROBERTS-WRAY, supra note 136, at 217. The Crown's power to make laws for

dependent territories is a prerogative legislative power that may be delegated to local legislatures
in conquered or ceded territory. Id. Such local legislative authority is still subject to Parlia-
ment's plenary powers over all British territory, however, even within the scope of its delegated
power. ,Id. at 363.

162. The doctrine of repugnancy declares ultra vires any colonial law which is inconsistent
with or contrary to an Act of Parliament extending to the colony. Colonial Laws Validity Act,
1865, 28 & 29 Vict. ch. 63, secs. 2-3. The doctrine of extraterritoriality requires that there be a
sufficient connection between statutory provisions and the colonial territory. K. ROBERTS-
WRAY, supra note 136, at 387-92. While ordinary prerogative legislation of the Crown can be
altered or abolished by the colonial legislatures, "major prerogatives" establishing the colony's
constitution and legislative powers cannot be affected by colonial laws. Id. at 379-81. For a good
discussion of the general limitations of competence of colonial legislatures, see Wesley-Smith,
Legal Limitations upon the Legislative Competence of the Hong Kong Legislature, I 1 HONG
KONG L.J. 3 (1981).

163. J. FAWCETr, supra note 139, at 210.
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In Hong Kong, the Governor has the authority, with the advice and
consent of Legco, to make laws for "the peace, order, and good government
of the Colony.' 164 It is well-established in British law that this phrase con-
notes "the widest law-making powers appropriate to a sovereign," ' 6 5 and
courts will not examine whether a particular law is truly for "peace," "or-
der," or "good government."' 16 6 Therefore, the subject matter falling within
Hong Kong's legislative competence is of a very wide scope and would en-
compass the subject-matter of most treaties, although Article 26 of the Royal
Instructions reserves certain categories of bills for the royal assent.' 67 Theo-
retically, such reservation is not a legal limitation on local legislative compe-
tence, since the Crown is acting as part of Hong Kong's legislature when it
assents to a bill. 1 68

In summary, whether a treaty is implemented in Hong Kong depends
first on whether the treaty has been extended to Hong Kong and second on
whether it has been incorporated into domestic law by Act of Parliament, by
authorized Order of Council, or by Hong Kong ordinance. Such a determi-
nation must be made on a treaty-by-treaty basis, and some treaties will be
more clearly applicable to Hong Kong than others.

ii. Succession Standard

Even after it is determined which treaties fall into the category of "inter-
national agreements ... which are implemented in Hong Kong,"' 69 uncer-
tainty remains as to which of those treaties will remain in effect in Hong
Kong after 1997. In contrast to the use of the binding term "shall" for all of
the other four categories, the Joint Declaration promises only that this cate-
gory of treaties "may" remain implemented. The obvious contrast in lan-
guage indicates that not all treaties currently implemented in Hong Kong will
have force after 1997. The issue, then, is whether any consistent criteria will
be applied in drawing the line, and if so, what criteria.

The Vienna Convention provides that a treaty term should be inter-
preted in its context, which includes the entire treaty text,1 70 and that it
should be interpreted consistently with its object and purpose.' 7' In this
light, the text of the Joint Declaration gives some indication that the ordinary
meaning of the words "may remain implemented" probably does not allow
total discretion to the PRC. First, had the parties intended the PRC to exer-
cise sole discretion, the treaty language would be similar or identical to that
pertaining to the first category of treaties, by which the application to Hong

164. Hong Kong Letters Patent, supra note 24, art. 7.
165. Ibralebbe v. R., 1964 App. Cas. 900, 923.
166. Wesley-Smith, supra note 162, at 7-8.
167. Hong Kong Royal Instructions, supra note 25, art. XXVI.
168. Wesley-Smith, supra note 162, at 6.
169. Joint Declaration, Annex I, sec. XI, para. 2.
170. Vienna Convention, supra note 127, art. 31.
171. Id. art. 31(l).
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Kong of PRC treaties "shall be decided by the Central People's Govern-
ment." The deliberate choice of different language may indicate that the par-
ties intended another approach to treaties implemented in Hong Kong.
Second, Annex II, dealing with the Sino-British Joint Liaison Group, pro-
vides that the consideration of "action to be taken by the two Governments to
ensure the continued application of international rights and obligations affect-
ing Hong Kong" is to be a joint undertaking by PRC and UK representatives.
Third, the entire Joint Declaration suggests an intention to cooperate in order
to ensure a smooth transition of power and to minimize economic disruption
in Hong Kong, which is in the interests of both parties. In the context of
the Joint Declaration, therefore, total Chinese discretion in treaty matters
relating to Hong Kong would be inconsistent with the overall purpose of the
treaty.

If the PRC will not have complete discretion regarding treaty implemen-
tation, the goals of both the PRC and the UK as parties to the Joint Declara-
tion will provide guideposts for determining which treaties will remain
implemented in Hong Kong. The Vienna Convention provides that each
treaty should be interpreted in light of its object and purpose. 172 The Joint
Declaration, in its first paragraph, identifies the "maintenance of the prosper-
ity and stability of Hong Kong" as a fundamental goal of the treaty. 17 3 Hong
Kong's present economic strength rests largely on its status as an interna-
tional commercial and financial center, and its economy depends on the confi-
dence of international investors. Such confidence in turn depends to a great
extent on a large network of treaties protecting commerce and investment.
The continued application of these treaties is vital to Hong Kong's prosperity
and stability, and the parties should attempt to ensure their assignment to the
PRC. The contribution of each particular treaty to Hong Kong's economy
must be weighed against such factors as its possible incompatibility with fun-
damental PRC policies, ideals or obligations.

c. All other treaties

The third category of treaties recognized by the Joint Declaration is re-
siduary, as it is defined as "other relevant international agreements." 174 This
category could include British treaties not formally implemented in Hong
Kong but extending to the territory as international obligations only, treaties
to which Hong Kong is a party independently of Great Britain,1 75 or treaties

172. Id.
173. The preamble to the Joint Declaration states: "... a proper negotiated settlement of

the question of Hong Kong, which is left over from the past, is conducive to the maintenance of
the prosperity and stability of Hong Kong and to the further strengthening and development of
the relations between the two countries on a new basis."

174. Joint Declaration, Annex I, sec. XI, para. 2.
175. E.g., International Express Main Agreement between the United States Postal Service

and the Postal Administration of Hong Kong, Jan. 2 and Feb. 6, 1979, U.S.-Hong Kong, 30
U.S.T. 3427, T.I.A.S. No. 9398.
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which Hong Kong may conclude independently of the PRC in the future.' 76

Because of the hotchpot nature of this category of treaties, its treatment
under the Joint Declaration is understandably vague. The text provides that
"[tlhe Central People's Government shall, as necessary, authorize or assist
the Hong Kong Special Administrative Region Government to make appro-
priate arrangements for the application to the Hong Kong Special Adminis-
trative Region of other relevant international agreements."' 77 The decisive
element is clearly the term "appropriate." What arrangement is appropriate
for a given treaty may depend on its particular content or nature, or it may
reflect PRC policies or the demands of third parties. "Appropriate" may also
incorporate a reference to the rules and principles of customary international
law. Whichever principles are ultimately adopted, these international agree-
ments will likely be handled in a highly individualized manner.

d. International organizations

The Joint Declaration treats international organizations separately from
treaties, creating two more categories of international obligations affecting
Hong Kong. As for international organizations of which the PRC is a mem-
ber and in which Hong Kong participates, the PRC has promised to allow
Hong Kong to continue to retain its status in those organizations in an "ap-
propriate capacity." The PRC has similarly undertaken to ensure Hong
Kong's participation in an "appropriate capacity" in international organiza-
tions in which Hong Kong currently participates but in which the PRC is not
a member. '

78

The legal distinction between international organizations and the multi-
lateral treaties which create them is questionable, at least in the context of
state succession. International organizations are created by the voluntary ad-
herence of sovereign states to multilateral treaties, 179 and states are conse-
quently bound by the same rules and principles as with any multilateral

176. Section XI of the Annex provides that the Hong Kong Special Administrative Region
may on its own "maintain and develop relations and conclude and implement agreements with
states, regions and relevant international organizations in the appropriate fields," subject of
course to the PRC's primary responsibility for foreign affairs. Joint Declaration, Annex I, sec.
XI, para. 1.

177. Joint Declaration, Annex I, sec. XI, para. 2.
178. Id.
179. F. KIRGIS, INTERNATIONAL ORGANIZATIONS IN THEIR LEGAL SETTING 3 (1977). Of

course, international organizations have special legal significance in that they have their own
legal personality. The International Court of Justice has recognized the independent legal per-
sonality of the United Nations. In the Advisory Opinion on Reparation for Injuries Suffered in
the Service of the United Nations, the Court stated that such personality, as indicated by the
obligations of Member States, certain legal privileges enjoyed by the Organization itself, and the
UN's treaty-making capacity, was necessary to achieve the purposes of the UN Charter. 1949
I.C.J. 174, 178-79 (Apr. 1i, 1949). The same analysis can be applied to any international organi-
zation; if the purpose of the founding states is to create a dynamic and permanent institution
which evolves to meet changing circumstances, such institution necessarily possesses certain in-
dependent legal attributes which act to remove it from its original treaty base. D. BOWETT, THE
LAW OF INTERNATIONAL INSTITUTIONS 338 (1982).
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treaty. The only legal distinction may be the extent to which member states
concede their own sovereignty to the international organization which they
create. It is common for an international organization to make decisions by
majority vote, to sign treaties on behalf of its members, to exercise control
over its own funds, and to enjoy special immunities within the territory of
member states. °80 Nevertheless, an international organization is fundamen-
tally a voluntary agreement among states as embodied in a multilateral treaty.

For practical reasons, however, it may have been reasonable for the Joint
Declaration to set aside for special treatment those multilateral treaties which
create international organizations. First, treaties creating international orga-
nizations are more likely than other treaties to provide for the accession of
new parties with a minimum of disruption to the existing order. Because
members have contracted in advance to agree upon a process by which new
members can join the treaty,' 8 1 the renegotiation of such treaties among all
parties involved is avoided, or even prohibited.18 2 Second, treaties creating
international organizations may be more likely than other treaties to ex-
pressly allow the participation of non-states and to specify how and to what
extent such participation is recognized. 18 3 Third, international organizations
have attained a permanence and stature in the international community
which demand greater efforts on the part of states to ensure both consensus in
decision-making and widespread continuity of participation.

The "appropriate capacity" in which Hong Kong may participate in in-
ternational organizations will probably depend upon the specific organization
in question, and, in particular, its provisions for non-state participation. For
instance, the World Meteorological Organization, in which Hong Kong pres-
ently participates, offers "associate membership" to non-state entities.18 4

Similarly, the World Health Organization allows non-states to participate
through sponsorship by the state responsible for its international relations.' 8 5

An appropriate capacity in the International Labor Organization [hereinafter
ILO] would take the form of "tripartite representation," where non-states

180. D. BoWETT, supra note 179, at 335-77.
181. For example, state members of the UN can become members of right of the related

organizations by communicating a formal acceptance to the head of the organization. The
United Nations Economic, Social and Cultural Organization (UNESCO), the World Health Or-
ganization (WHO), the World Meteorological Organization (WMO) and the International Tele-
communications Union (ITU) are all examples of UN related organizations. Admissions
processes for other states, or for international organizations not connected with the UN, include
a two-thirds' or majority vote by existing members (e.g., WMO, WHO) and a required recom-
mendation by the executive organ of the organization (e.g., UNESCO). Id. at 118-19.

182. In contrast to other multilateral treaties, international organizations provide for formal
amendment procedures by which a vote of the members, with subsequent ratification, will effect a
modification of the founding treaty. A dissenting member often must withdraw from the interna-
tional organization, since reservations are normally prohibited. Id. at 394-95, 409-11.

183. Id. at 118-20.
184. Id. at 120.
185. Id.
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represent their interests through participation in state delegations. 186 Finally,
some organizations, such as the U.N. General Assembly, grant observer sta-
tus to non-state interests.' 8 7

It is significant that the PRC has undertaken to uphold Hong Kong's
independent status within international organizations. For those organiza-
tions in which the PRC is also a member, the Joint Declaration assures that
Hong Kong will be able to continue representing its own interests separately
from the PRC. For instance, the PRC and Hong Kong both participate cur-
rently in the International Monetary Fund and the World Bank, which al-
lows Hong Kong to retain its independence in international monetary affairs.
As for organizations of which the PRC is not a member, such as the ILO,
Hong Kong's social or economic system could be disrupted were it to be
withdrawn from such organizations in 1997.

Furthermore, the international law of state succession may lend support
to the continued participation of Hong Kong in international organizations.
If any multilateral treaties can truly be categorized as "law-making," they are
those treaties which create international organizations.' 8 8 Such treaties not
only establish legal regimes which have independent status beyond the indi-
vidual state agreements involved, but also often confer independent law-mak-
ing authority on the international organizations. 189 Moreover, third-party
states which are members of international organizations are more likely to
consent to Hong Kong's continued membership than to the assignment of
other treaties, since such participation will have little relative effect on the
organization as a whole and will not represent a significant change of circum-
stances for the third-party states involved.

e. Summary

The treaty categories created by the Joint Declaration establish which
treaties will be assigned from the United Kingdom to the PRC. The post-
1997 status of any particular treaty affecting Hong Kong will rest on a good
faith interpretation of its provisions, based on such factors as the intent of the
treaty parties with regard to change of circumstances, the practical needs and
circumstances surrounding the treaty, the purpose of the Joint Declaration,
and the relevant principles of international law.

3. Express Provision for Continued Participation in Certain Treaties:
GATT and Human Rights

While the post-1997 status of many treaties and international agreements

186. Id.
187. Id. at 397.
188. See supra notes 109-114 and accompanying text.
189. For example, the European Communities have the authority to sign treaties binding on

Member States. Treaty Establishing the European Economic Community, Mar. 25, 1957, 294-
297 U.N.T.S. 2 (French, German, Italian, and Dutch), reprinted in 1979 Gr. Brit. T.S. No. 15
(Cmd. 7460 (official English version)), art. 114.
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currently affecting Hong Kong is uncertain, Hong Kong's independent par-
ticipation in the General Agreement on Tariffs and Trade [hereinafter
GATT] and the Multifibre Arrangement [hereinafter MFA] is expressly guar-
anteed by the Joint Declaration. The treaty stipulates that the first task of the
Joint Liaison Group is to take action "to enable the Hong Kong Special Ad-
ministrative Region to maintain its economic relations as a separate customs
territory, and in particular to ensure the maintenance of Hong Kong's partici-
pation in the General Agreement on Tariffs and Trade, the Multifibre Ar-
rangement and other international agreements." 19 0 The fact that the GATT
and the MFA were singled out for specific mention underlines their impor-
tance to the economy of Hong Kong, and may suggest that the PRC views
participation in these arrangements as beneficial to its own economy as well.

At the time the Joint Declaration was drafted, Hong Kong participated
in the GATT as an autonomous customs union under Article XXIV, which
allows colonies and dependent territories of contracting parties to act as au-
tonomous parties within the GATT framework, provided that they are suffi-
ciently independent with regard to trade. 9 In April 1986, however, the
colony became the ninety-first member of GATT under Article XXVI(5) of
the agreement. 9 2 This article provides:

If any of the customs territories, in respect of which a contracting party has
accepted this Agreement, possesses or acquires full autonomy in the conduct of
its commercial relations and of the other matters provided for in this Agree-
ment, such territory shall, upon sponsorship through a declaration by the
responsible contracting par97 establishing the above-mentioned fact, be deemed
to be a contracting party.

Following a British declaration of Hong Kong's autonomy, the colony was
granted full membership and became a contracting party under the name
"Hong Kong China." 194 Such autonomy is consistent with the Joint Decla-
ration, which declares that "the Hong Kong Special Administrative Region
may on its own maintain and develop economic and cultural relations and

190. Joint Declaration, Annex II, para. 4.
191. General Agreement on Tariffs and Trade, Oct. 30, 1947 61 Stat. (5), (6), T.I.A.S. No.

1700, 55 U.N.T.S. 194 (1948) Art. XXIV. As a separate customs territory, Hong Kong negoti-
ates its own tariff schedules with other GATT parties pursuant to the Import and Export Ordi-
nance, Chapter 50, Laws of Hong Kong (1950).

192. 3 INT'L TRADE REP. 581 (Apr. 30, 1986). Prior to Hong Kong's full membership in
the GATT, there was some speculation as to what Hong Kong's status in the agreement would
be after 1997. Two alternatives to Article XXVI(5) were available. One was for Hong Kong to
be recognized as an autonomous governmental unit and accorded full membership under Article
XXXIII, which provides for the accession of separate customs territories to GATT. The second
alternative was dependent on the PRC becoming a member of GATT. In that case, Hong Kong
could have continued to act "as though it were a contracting party" under Article XXIV(l),
which allows those colonies and dependent territories of contracting parties that are sufficiently
independent with regard to trade to be treated as autonomous parties within GATT.

193. GATT, supra note 191, Art. XXVI(5). While this Article was originally intended to
apply to British and French colonies as they attained independence, it is not expressly limited to
this context. For a discussion of the accession of colonial states to GATT following indepen-
dence, see Kunugi, State Succession in the Framework of GATT, 59 Am. J. Int'l L. 268 (1965).

194. 3 INT'L TRADE REP. 581 (Apr. 30, 1986).
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conclude relevant agreements with states, regions and relevant international
organisations."(emphasis added)1 95

The PRC, in turn, has offered assurances that Hong Kong will continue
to maintain the commercial autonomy necessary to be deemed a contracting
party under Article XXVI(5) after July 1, 1997, when Hong Kong reverts to
Chinese control. 196 China has also expressed its desire to become itself a
member of GATT.197

Of equal importance to the PRC's express recognition of Hong Kong's
independent GATT status is its express assumption of two international
human rights conventions currently applicable in Hong Kong. Annex I of
the Joint Declaration provides that "the provisions of the International Cove-
nant on Civil and Political Rights and the International Covenant on Eco-
nomic, Social and Cultural Rights as applied to Hong Kong shall remain in
force."' 98 These two United Nations covenants, which accompany the Uni-
versal Declaration of Human Rights, establish legal obligations on the part of
states to respect the human rights of individuals. The Covenant on Civil and
Political Rights1 99 guarantees rights such as the right to life, liberty, privacy,
and freedom, while the Covenant on Economic, Social and Cultural Rights 2 ° °

is devoted to rights such as the right to work, an adequate standard of living,
accessible education, and social security. 2° '

It is significant that the PRC has promised to allow these two covenants
to remain in force in Hong Kong. The PRC is not a signatory of either con-

202vention, so many basic human rights currently enjoyed by Hong Kong
citizens could be threatened in 1997 absent an express promise by China.
This provision of the Joint Declaration greatly strengthens China's promises
to maintain Hong Kong's present lifestyle, especially the rights and freedoms
of the Hong Kong people, as enumerated in other parts of the agreement.

195. Joint Declaration, art. 3(10).
196. 3 INT'L TRADE REP. 581 (Apr. 30, 1986).
197. Id. at 135 (Jan. 22, 1986). The PRC has two alternative ways of joining the GATT,

resulting from the ambiguous nature of its present status with regard to that Agreement. First, it
could rejoin as an Original Contracting Party by reclaiming the seat relinquished by Taiwan in
1950. Withdrawal of China, May 5, 1950, 55 U.N.T.S. 196. Alternatively it could join as a New
Contracting Party under Article XXXIII. See J. JACKSON, WORLD TRADE AND THE LAW OF
GATT 92-96 (1969). For a discussion of the pertinent issues surrounding China's membership in
the GATT, see Herzstein, China and the GATT." Legal and Policy Issues Raised by China's
Participation in the General Agreement on Tariffs and Trade, 18 L. & POL'Y INT'L Bus. 371
(1986).

198. Joint Declaration, Annex I, sec. XIII, para. 4.
199. International Covenant on Civil and Political Rights, Mar. 23, 1976, 999 U.N.T.S. 171.
200. International Covenant on Economic, Social and Cultural Rights, Jan. 3, 1976, 993

U.N.T.S. 3.
201. See A. ROBERTSON, HUMAN RIGHTS IN THE WORLD 36-40 (1974).
202. See MULTILATERAL TREATIES DEPOSITED WITH THE SECRETARY GENERAL OF THE

UNITED NATIONS 114, 124 U.N. Doc. ST/Leg/Ser. E/3, U.N. Sales No. E.86.V.3 (1984).
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4. Summary

The terms of the Joint Declaration regarding treaties establish that the
present international legal regime of Hong Kong will remain in place to a
significant extent after 1997. The UK and the PRC have thus attempted to
effect assignment of certain treaty rights and obligations to the PRC in con-
junction with the territorial transfer of sovereignty.

The Joint Declaration, however, provides only general rules. A precise
list of specific treaties which the parties agree to assign will not be available
for a long time, if ever. In accordance with Annex II of the Joint Declara-
tion, the Joint Liaison Group is currently negotiating the status of hundreds
of treaties. The task is tremendous, not only because of the volume of treaties
currently affecting Hong Kong, but also because it is often difficult to resolve
the threshold issue of whether a particular British treaty applies to Hong
Kong at all.

It is to be hoped that the negotiations will adhere to the principles set
forth in the Joint Declaration so that the question of succession to treaties
will not be reduced to political bargaining or to a "selective acceptance" by
the PRC of those treaties it considers to be in its best interest.2 °3 Further-
more, it is to be hoped that the Joint Declaration's provisions will be inter-
preted liberally, so that a maximum of treaty obligations can be transferred to
the PRC along with the Hong Kong territory. Such a broad transfer would
be most likely to ensure the continued stability and prosperity of Hong Kong.

Of course, the international legal regime of Hong Kong will not depend
solely on the outcome of British/Chinese negotiations concerning treaty as-
signment. Third-party states to those treaties assigned will be in a position to
terminate their obligations with regard to Hong Kong. Hong Kong's interna-
tional legal obligations may therefore remain uncertain throughout the 50-
year duration of the Joint Declaration regime, unless third-party states ex-
pressly declare their recognition and acceptance of the UK/PRC assignment.
It is in the interest of all parties involved for third-party states to make such
declarations.

III
ENFORCEMENT OF THE JOINT DECLARATION

The significance of the Joint Declaration for the future of Hong Kong is
clear. The treaty establishes rules guaranteeing the capitalist and autono-
mous nature of the territory for at least 50 years and the continued enjoyment
by Hong Kong citizens of their present lifestyle and legal rights. By providing
for a succession to many British treaties affecting Hong Kong, it further

203. After the communist revolution, the PRC adopted the "selective acceptance" approach
to treaty succession. The Political Settlement Agreements of the PRC, art. 55, stated that the
Chinese government "will review all the treaties and agreements which were concluded by the
Nationalist Government and decide to recognize, abrogate, revise or re-negotiate." FUNDAMEN-
TAL LEGAL DOCUMENTS OF COMMUNIST CHINA 34-53 (A. Blaustein, ed. 1962).
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promises that Hong Kong will be allowed to maintain, to a great extent, its
present international role. The stability and prosperity of Hong Kong after
1997 will depend greatly on the reliance placed by states and private parties
on the provisions of the Joint Declaration.

Questions will inevitably arise concerning certain of the Joint Declara-
tion guarantees and the extent to which interested parties may justifiably rely
on them. The answers depend upon the enforceability of the Joint Declara-
tion, which in turn depends on whether the Joint Declaration constitutes a
binding international obligation effectively enforceable through the legal
process.

A. Binding Effect of the Joint Declaration

The binding effect of the Joint Declaration under international law can-
not be disputed. Although the PRC insisted that the Joint Declaration with
Great Britain not be designated an agreement, 2

0
4 the term declaration does

not weaken the document's status as a binding international agreement.
First, the Vienna Convention defines a treaty as "an international agreement
concluded between States in written form and governed by international law,
whether embodied in a single instrument or in two or more related instru-
ments and whatever its particular designation. " 205 The title assigned to the
instrument should therefore have little or no effect on its enforceability. 20 6

Second, Chinese insistence on avoiding the term treaty is based on histor-
ical factors. The PRC views the treaties by which it leased much of its terri-
tory to Western states in the late 19th century as invalid "unequal treaties"
imposed upon it forcefully by imperial powers. 207 Since any signing of a new
treaty by the PRC could be seen as a recognition of the legal validity of the
prior treaties, the PRC staunchly refuses to employ this terminology.2

1
8 Sim-

ilarly, because in China's view it never relinquished sovereignty over Hong
Kong under the unequal treaties with Great Britain, it believes that it should
not be required under international law to sign a treaty dictating how it must
govern its own territory.2 ° 9

Finally, under Chinese law, the term declaration refers to the subject
matter of an international agreement, rather than to its legal status; a declara-
tion normally designates a document containing "general principles of inter-
national relations and international law."' 2 10 Chinese law recognizes the

204. Lau, A Question of Semantics, FAR E. ECON. REV., Aug. 23, 1984, at 16.
205. Vienna Convention, supra note 127, art. 2(1)(a) (emphasis added).
206. T. ELIAS, supra note 127, at 13-14.
207. See supra note 2.
208. See Lau, supra note 204, at 16.
209. See id.
210. J. COHEN & H. CHju, supra note 2, at 1163.
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binding force of an international agreement, whether it be designated a treaty,
a declaration, a convention, or any other recognized designation.2 11

Therefore, given the fact that both China and Great Britain, as well as
international law, recognize the Joint Declaration as a legally binding inter-
national obligation, the international legal principle of pacta sunt servanda
dictates that it must be performed by the parties in good faith.212 The breach
by either party of the Joint Declaration would constitute a violation of inter-
national law.

B. Enforceability of the Joint Declaration

The force of international law is undermined by the absence of an effec-
tive enforcement mechanism. While many rules of international law are
highly developed and widely accepted, enforcement procedures are limited to
certain traditional processes which are incapable of accommodating the di-
verse needs of modern global interaction. In the context of the Joint Declara-
tion, three fundamental problems of enforceability arise.

1. Acceptance of the International Court of Justice Jurisdiction

The International Court of Justice (hereinafter the ICJ), created as a
branch of the United Nations to deal with international disputes between

213states, is the principal recognized legal forum before which states can bring
claims against other states for breaches of international obligations.2 14 The
ICJ has jurisdiction over legal disputes between two states if they voluntarily
agree to submit the dispute by application, or if both states have submitted to
the compulsory jurisdiction of the Court.21 5

While Great Britain has accepted the compulsory jurisdiction of the
ICJ, 2 1 6 the PRC has not. Therefore, Great Britain cannot bring an action
before the Court against the PRC if the PRC violates the terms of the Joint
Declaration. In the case of an alleged violation by the PRC, it is unlikely that
the PRC would voluntarily submit to the jurisdiction of the ICJ by applica-
tion. Even if both parties did appear before the Court, and a decision were

211. Karamanian, Legal Aspects of the Sino-British Draft Agreement on the Future of Hong
Kong, 20 TEXAS INT'L L.J. 167, 182-83 (1984). See also J. HSIUNG, LAW AND POLICY IN
CHINA'S FOREIGN RELATIONS 233 (1972).

212. Vienna Convention, supra note 127, art. 26; I. BROWNLIE, supra note 100, at 595.
213. S. ROSENNE, THE LAW AND PRACTICE OF THE INTERNATIONAL COURT 63-65 (1965)

[hereinafter S. ROSENNE, LAW AND PRACTICE]. For general studies of the ICJ, see S. ROSENNE,
THE WORLD COURT: WHAT IT IS AND How IT WORKS (1973); T. ELIAS, THE INTERNA-
TIONAL COURT OF JUSTICE AND SOME CONTEMPORARY PROBLEMS (1983).

214. S. ROSENNE, LAW AND PRACTICE, supra note 213, at 66-68.
215. Statute of the International Court of Justice, art. 36, 15 Documents of the United Na-

tions Conference on International Organization 336 (San Francisco, 1945) reprinted in S.
ROSENNE, DOCUMENTS OF THE INTERNATIONAL COURT OF JUSTICE 59, 75 (1974). For a dis-
cussion of the jurisdiction of the ICJ, see S. ROSENNE, LAW AND PRACTICE, supra note 213, at
68-74.

216. 1984-85 I.C.J.Y.B. 98-99 (1985). For a list of countries which have accepted the com-
pulsory jurisdiction of the Court, see A World Survey, 1986 Eur. Y.B. 21 (Council of Europe).
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rendered against the PRC, the ICJ has minimal power to enforce its
sanctions.2 17

2. Protection of Hong Kong Citizens

A second major problem in enforcing the Joint Declaration is the diplo-
matic protection of the citizens of Hong Kong. Traditionally, only states are
subjects of international law.218 An individual must rely on the state of
which he or she is a national to make an international claim on her behalf.2t 9

States, for their part, may exercise diplomatic protection only on behalf of
their own nationals.

220

These limiting rules of international law raise the obvious question of
who will represent the claims of Hong Kong citizens if the PRC breaches an
obligation contained in the Joint Declaration and causes them injury. After
1997, the citizens of Hong Kong will have Chinese nationality.22 ' In the
Exchange of Memoranda dealing with nationality, which are attached to the
Joint Declaration, the PRC states unequivocally that: "[u]nder the National-
ity Law of the People's Republic of China, all Hong Kong Chinese compatri-
ots, whether they are holders of the 'British Dependent Territories Citizens'
Passport' or not, are Chinese nationals.",222 The "British Dependent Territo-
ries Citizens' Passport" refers to the limited right of Hong Kong citizens to
receive certain British consular services in third countries after 1997.223 For
all intents and purposes, Hong Kong citizens will lose their right to any bene-
fits of British nationality in 1997.224

Therefore, Hong Kong citizens, who have been promised that their way
of life will not be disturbed for 50 years, have no effective way of enforcing

217. See S. ROSENNE, LAW AND PRACTICE, supra note 213, at 42-44. Article 94 of the
Charter of the United Nations provides the machinery to compel a party to comply with an ICJ
judgment:

Each Member of the United Nations undertakes to comply with the decision of the
International Court of Justice in any case to which it is a party .... If any party
to a case fails to perform the obligations incumbent upon it under a judgment
rendered by the Court, the other party may have recourse to the Security Council,
which may, if it deems necessary, make recommendations or decide upon meas-
ures to be taken to give effect to the judgment.

218. See I. BROWNLIE, supra note 100, at 60-72. This traditional rule is breaking down to
some extent. International organizations are now recognized as having international legal per-
sonality, and individuals can assert international claims in certain limited situations, such as
human rights violations. For a discussion of the individual as a subject of international law, see
H. BRIGGS, THE LAW OF NATIONS 93-98 (1952); N. LEECH, C. OLIVER & J. SWEENEY, THE

INTERNATIONAL LEGAL SYSTEM 519-20, 572-652 (1973).
219. N. LEECH, C. OLIVER & J. SWEENEY, supra note 218.
220. I. BROWNLIE, supra note 100, at 401.
221. Lau, Nationality. Please Pass the Passport, FAR E. ECON. REV., Oct. 4, 1984, at 14.
222. Memorandum of the PRC, Memoranda (To Be Exchanged Between the Two Sides)

Attached to Joint Declaration, para. 2.
223. See Memorandum of the United Kingdom, Memoranda (To Be Exchanged Between

the Two Sides) Attached to Joint Declaration.
224. Id.
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that promise should the PRC, after 1997, begin implementing a socialist sys-
tem in the Special Administrative Region. Their status as Chinese nationals
will preclude them from bringing any international claim against the PRC.
Furthermore, although the Basic Law will contain most of the promises of
the Joint Declaration, the doctrine of sovereign immunity may prevent Hong
Kong citizens from challenging their own government through the legal
system.

3. Enforceability by Third-Party States

The Joint Declaration has clear significance not only for the United
Kingdom, the PRC, and Hong Kong, but also for a great number of third-
party states which currently have diplomatic and trade relations with Hong
Kong and whose nationals carry on business in Hong Kong. Such states and
their nationals will also rely on the promises of the Joint Declaration when
making decisions about future involvement with Hong Kong, and they have
an interest in its enforcement.

Under international law, however, a treaty applies only between the par-
ties to it.22 5 This fundamental rule is based on the principle of sovereignty
and consent of states. It recognizes that a state cannot be bound by the ac-
tions of other states without its consent.. The Vienna Convention provides
that "[a] treaty does not create either obligations or rights for a third State
without its consent."' 22 6 Therefore, it may be difficult for a third-party state
to invoke the Joint Declaration in an action against the PRC. For instance,
an American business investing in Hong Kong in reliance on the promises of
the Joint Declaration might be nationalized by a socialist government and
find itself with no effective remedy against the PRC.

A possible exception to the general principle applies to the conferring of
rights on third parties by treaty. Many treaties, such as treaties concerning
international waterways, establish benefits for third-party states, and these
conferred rights may become enforceable by third-party states. Generally, a
third-party state must expressly or implicitly assent to the creation of the
right in order to be able to enforce that right.227 The Vienna Convention
states that:

A right arises for a third State from a provision of a treaty if the parties to the
treaty intend the provision to accord that right either to the third State, or to a
group of States to which it belongs, or to all States, and the third State assents
thereto. Its assent shall be presumed so long as the contrary is not indicated,
unless the treaty otherwise provides. 228

Therefore, the right of a third-party state to invoke the Joint Declaration
to support a damage claim on behalf of a national who has invested in Hong

225. I. BROWNLIE, supra note 100, at 619.
226. Vienna Convention, supra note 127, art. 34.
227. I. BROWNLE, supra note 100, at 620-21.
228. Vienna Convention, supra note 127, art. 36 (emphasis added).
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Kong depends first on whether the PRC and the UK intended, by signing the
Joint Declaration, to confer benefits on third-party states; and second, on
whether that third-party state has assented to the conferring of rights. The
latter requirement would not be difficult to prove, given the presumption cre-
ated by the Vienna Convention; alternatively, the reliance demonstrated by
continuing investments in Hong Kong would probably constitute conduct
sufficient to establish assent. The first requirement, however, is more difficult
to prove. Did the PRC really intend, by signing the Joint Declaration, to
confer rights on third-party states, thereby binding itself internationally as to
future conduct regarding third state investors? Arguably, the PRC, through
the Joint Declaration, has merely settled a transfer of territory from a former
colonial power and has not expressed any intention with regard to third
states.

C. Non-legal Enforcement

Although the available legal mechanisms under international law may
prove insufficient to effectively enforce the Joint Declaration, several signifi-
cant non-legal factors provide tremendous incentive to the PRC to comply
with its international obligations. The UK, third states, Hong Kong citizens,
and private investors may therefore be justified in relying on the promises
made in the Joint Declaration.

First, capitalist Hong Kong represents a valuable economic asset to the
PRC. Hong Kong, as China's second largest trading partner after Japan,22 9

provides the PRC with both needed foreign exchange 230 and vital trade links
with the rest of the world. Hong Kong investors in turn invest significant
amounts of money in the PRC, especially in its new Special Economic Zones
in the southern provinces.2 3' In short, as China strives to modernize, Hong
Kong could prove to be a major source of both resources and expertise. It
may therefore not be in the PRC's interest to impose a socialist economy in
the territory.

232

229. Rosairo, The Door Opens Wide, FAR E. ECON. REV., Feb. 28, 1985, at 96-97.
230. Hong Kong currently provides China with about 40 percent of its foreign exchange

which amounts to approximately US $80 billion at current exchange rates. Chiu, The 1984 Sino-
British Settlement on Hong Kong: Problems and Analysis, in SYMPOSIUM ON HONG KONG: 1997
1, 3 (Occasional Papers/Reprint Series in Contemporary Asian Studies No. 3 1985).

231. See Fenwick, Evaluating China's Special Economic Zones, 2 INT'L TAX & Bus. LAW.
376, 384-85 (1984).

232. China's reliance on capitalist Hong Kong as an integral element of its modernization
efforts is best expressed in an article in The People's Daily:

Realistically speaking, Hong Kong is an international city with very close ties with
the international economic system and excellent conditions for functioning as an
international communications, trade and financial centre in the Asia-Pacific re-
gion. Many conditions resulting from its fine geographical position and history
cannot for the moment be replaced by any other Chinese coastal city. Maintaining
Hong Kong's existing economic and social systems for a long time under the idea
of 'one country, two systems' will assist China in carrying out its policy of opening
up to the world.
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Second, compliance with the Joint Declaration is in the political self-
interest of the PRC. A major foreign policy goal of the PRC is the reunifica-
tion with Taiwan. 23 3 The PRC may believe that a peaceful and prosperous
transfer of Hong Kong to the PRC would be a significant bargaining chip
with which to lure Taiwan to consider a similar arrangement. Furthermore,
proof of the PRC's willingness to adhere to its international obligations con-
cerning the treatment of Hong Kong would likely result in increased interna-
tional pressure on Taiwan to negotiate.

Third, the PRC has recently begun to embrace capitalism to a certain
degree in its own economy, in the hope of spurring modernization and devel-
opment. 234 The regaining of Hong Kong by the PRC is therefore taking
place in a climate which is not necessarily hostile to capitalism, but rather,
may welcome it as a valuable experiment for the PRC as a whole.

Finally, and most importantly, the PRC's reputation in the international
community is at stake. At a time when the PRC is opening up to the outside
world, seeking needed investments, creating new political alliances, and sign-
ing numerous new treaties, it cannot afford the image of an unreliable treaty
partner, ready to breach its international obligations whenever it judges it
expedient to do so. The PRC's compliance with the Joint Declaration may be
the first important proof to the outside world of its reliability for future
agreements.

In sum, it is clearly in the PRC's self-interest to comply with the provi-
sions of the Joint Declaration. Whether or not the threat of legal sanction
acts as a deterrent to breach, the fact that the PRC's promises concerning
Hong Kong are embodied in a legally-binding document, recognized as such
by the international community, probably acts as further inducement to com-
pliance. Interested parties are therefore reasonably justified in relying on the
Joint Declaration as a binding restraint on the PRC's actions with regard to
Hong Kong.

CONCLUSION

The Joint Declaration between the People's Republic of China and the
United Kingdom represents a unique solution to the Hong Kong question.

The People's Daily, Sept. 28, 1984, A Diplomatic Triumph Over An Unequal Treaty, reported in
FAR E. ECON. REV., Mar. 21, 1985, at 100-05.

233. For a history of the PRC-Taiwan problem, see H. CHIU, CHINA AND THE QUESTION
OF TAIWAN (1973). For a discussion of the impact of the Joint Declaration on the question of
reunification with Taiwan, see A Diplomatic Triumph Over An Unequal Treaty, supra note 232, at
100-05.

234. See Lee, The Curtain Goes Up, FARE. ECON. REV., Jan., 31, 1985, at 50-51; Lau et. al.,
China's Changing Image, FAR E. ECON. REV., Mar. 21, 1985, at 61. The PRC has recently
announced it expects to open stock exchanges in four cities and to create a capital market to
finance China's economic growth. Stock Market Bid in China, N.Y. Times, Apr. 8, 1986, at 41,
col. 1.
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The post-1997 legal regime it creates for the territory will provide an experi-
ment in the compatibility of fundamentally different systems of law and gov-
ernment. However, whether the coexistence envisaged by the parties to the
Joint Declaration will succeed in maintaining the stability and prosperity of
Hong Kong remains to be seen, both during the transitional period leading up
to the 1997 transfer of sovereignty and during the fifty years the regime will
remain in place.

The legal system created by the Joint Declaration for Hong Kong ap-
pears to be that of an autonomous territory enjoying a great degree of self-
government and independence and retaining most of its present laws and
treaties. To a certain extent, Hong Kong after 1997 will probably look very
much as it does today, with "business as usual" the norm of conduct. If the
Joint Declaration is adhered to, investors, traders, and financiers can con-
tinue to rely on Hong Kong as a safe and lucrative place in which to do
business, and present Hong Kong citizens need not begin looking for alterna-
tive homes.

At the same time, however, the Joint Declaration provides only the
broad outlines for Hong Kong's legal system, leaving room for the PRC to
impose change on Hong Kong when the details of the law are drafted and
implemented. Also, many provisions of the Joint Declaration are ambiguous,
so that an unfavorable interpretation of its terms by a party with the requisite
authority could have a serious impact on Hong Kong's way of life. Legal
enforcement mechanisms may prove insufficient to support the Joint Declara-
tion in the face of political change on the part of the PRC. Ultimately, the
reliability of Hong Kong's post-1997 legal system and the viability of its pres-
ent social and economic system will depend on an assessment by all parties
involved that it is in their best interests for the Hong Kong experiment to
succeed. It is to be hoped that both the British and the Chinese will respect
not only the letter but also the spirit of the Joint Declaration, so that the
inevitable conflicts will be resolved in an atmosphere of cooperation and
optimism.
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